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PREFACE 

This  document  is  the  third  of  three  reports  from  the  Revenue  Oversight 
Committee  to  the  53rd  Legislature.*    It  is  divided  into  two  unrelated 
chapters.    Chapter  One  is  the  final  report  from  the  study  mandated  by  House 
Joint  Resolution  No.  53.   This  resolution,  passed  by  the  1991  Legislature, 
requested  that  the  Revenue  Oversight  Committee  conduct  an  interim  study 
of  all  aspects  of  taxation  on  Indian  reservations.    Chapter  One  examines 
issues  related  to  federal,  state,  and  tribal  taxation  on  Indian  reservations  in 
Montana;  describes  the  provision  of  governmental  services  on  reservations; 
and  summarizes  the  resolution  of  state-tribal  tax  conflicts  through 
cooperative  agreements. 

Chapter  Two  discusses  a  limited  number  of  issues  that  came  before  the 
Revenue  Oversight  Committee  during  the  1991-92  interim  that  were 
unrelated  to  the  conduct  of  formally  structured  studies.   These  issues 
include  the  monitoring  of  state  revenue  collections  as  part  of  the 
Committee's  revenue  estimating  responsibilities;  the  Montana  Department  of 
Revenue's  policy  regarding  the  solicitation  of  bids  for  agency  liquor  stores; 
negotiated  property  tax  settlements  between  the  Department  and  railroads; 
the  Department's  valuation  of  heavy  equipment;  and  the  change  in 
ownership  interests  on  oil  and  gas  leases  as  a  result  of  the  imposition  of  the 
local  government  severance  tax  in  lieu  of  taxation  based  on  net  proceeds. 


The  other  two  reports  are  An  Overview  of  Taxation  in  Montana:    Principles  and  Practice 
and  Senate  Bill  No.  226:    The  Taxation  of  Retirement  Income  in  the  Wake  of  Davis  v.  Michigan. 


HOUSE  JOINT  RESOLUTION  NUMBER  53 

A  JOINT  RESOLUTION  OF  THE  SENATE  AND  THE  HOUSE  OF 
REPRESENTATIVES  OF  THE  STATE  OF  MONTANA  REQUESTING  THAT  THE 
REVENUE  OVERSIGHT  COMMITTEE  CONDUCT  AN  INTERIM  STUDY  OF  ALL 
ASPECTS  OF  FEDERAL,  STATE,  LOCAL,  AND  TRIBAL  TAXATION  ON 
INDIAN  RESERVATIONS,  INCLUDING  BUT  NOT  LIMITED  TO  INCOME, 
PROPERTY,  NATURAL  RESOURCE,  SELECTIVE  SALES,  EXCISE,  AND 
OTHER  TAXES;  AND  REQUIRING  A  REPORT  OF  THE  FINDINGS  OF  THE 
STUDY,  WITH  ANY  RECOMMENDATIONS  BY  THE  COMMITTEE,  TO  THE 
53RD  LEGISLATURE. 

WHEREAS,  as  stated  in  the  first  sentence  of  the  introduction  to  a 
January  1990  report  entitled  "Taxation  on  Montana  Indian  Reservations", 
prepared  for  the  Committee  on  Indian  Affairs  by  the  Committee's  staff, 
"taxation  has  become  one  of  the  most  controversial  issues  in  Indian  affairs"; 
and 

WHEREAS,  as  further  stated  in  the  introduction  to  that  report, 
economic  development  on  reservations;  growing  demands  for  state,  local, 
and  tribal  services  by  the  reservations;  the  increasing  difficulty  of  raising 
state  and  local  taxes;  the  apparent  federal  government  policy  to  encourage 
tribes  to  assume  a  greater  share  of  the  administrative  responsibility  and  cost 
of  reservation  services;  and  other  matters  have  all  combined  to  make  the 
subject  of  taxation  on  Indian  reservations  evermore  important,  complex,  and 
perplexing;  and 

WHEREAS,  Senate  Bill  No.  15  exempts  from  the  resource  indemnity 
trust  tax  oil  and  gas  royalties  received  by  an  Indian  tribe  or  by  the  United 
States  as  trustee  for  individual  Indians;  and 

WHEREAS,  Senate  Bill  No.  428  provides  for  the  allocation  of  motor 
fuels  tax  to  tribal  governments  that  enact  motor  fuels  taxes  at  rates  that  are 
identical  to  the  rates  imposed  by  the  state;  and 


III 


WHEREAS,  Senate  Bill  No.  464  provides  for  the  allocation  of  tax  from 
oil  and  natural  gas  produced  on  a  reservation  to  tribal  governments  that 
enact  a  tax  identical  to  the  state  severance  tax  or  resource  indemnity  trust 
tax;  and 

WHEREAS,  the  above  three  bills  were  controversial;  and 

WHEREAS,  bill  drafts  were  requested  urging  the  United  States 
Congress  to  resolve  tribal  taxation  issues  and  revising  cigarette  taxation  on 
Indian  reservations;  and 

WHEREAS,  the  taxation  authority  (and  limits  on  that  authority)  of  the 
tribes  and  of  the  federal,  state,  and  local  governments  and  the  interrelated 
provision  of  services  and  funding  for  such  services  by  the  federal,  state, 
local,  and  tribal  governments  are  issues  of  serious  concern  to  those 
governments  and  their  constituents. 

NOW,  THEREFORE,  BE  IT  RESOLVED  BY  THE  SENATE  AND  THE  HOUSE  OF 
REPRESENTATIVES  OF  THE  STATE  OF  MONTANA: 

That  the  Revenue  Oversight  Committee  conduct  an  interim  study  of 
all  aspects  of  federal,  state,  local,  and  tribal  taxation  on  Indian  reservations, 
including  but  not  limited  to  income,  property,  natural  resource,  selective 
sales,  excise,  and  other  taxes,  and  report  its  findings,  with  any 
recommendations  of  the  Committee,  to  the  53rd  Legislature. 

Approved  April  23,  1991. 


IV 


CHAPTER  ONE 

HOUSE  JOINT  RESOLUTION  NO.  53: 

TAXATION  ON  INDIAN  RESERVATIONS 

INTRODUCTION 

Taxation  has  become  one  of  the  most  controversial  issues  in  Indian  affairs. 
As  tribes  begin  to  take  advantage  of  economic  development  programs  and 
as  reservations'  reserves  of  natural  resources  become  more  valuable,  there  is 
more  economic  activity  on  Indian  reservations  to  tax.   The  federal 
government  appears  eager  for  tribes  to  assume  a  greater  share  of  the 
administrative  responsibility  and  cost  of  reservation  services.    At  the  same 
time,  state  and  local  revenue  systems  are  under  increasing  strain.   The  net 
effect  of  reservation  economic  development,  of  growing  demands  for  state, 
local,  and  tribal  services,  and  of  increasing  difficulty  in  raising  local  revenue 
is  intensified  competition  for  the  reservation  tax  base  and  the  ever  "shrinking 
dollar".   This  competition  has  also  resulted  in  tax  conflicts  between  state 
and  tribal  governments,  often  leading  to  long  and  costly  litigation. 

During  the  1991  legislative  session,  the  House  Taxation  Committee 
sponsored  a  resolution  requesting  the  Revenue  Oversight  Committee  to 
conduct  a  study  of  all  aspects  of  taxation  on  Indian  reservations  (House 
Joint  Resolution  No.  53).   The  resolution  came  about  as  a  result  of  four  bills 
that  were  introduced  during  the  session  that  called  for  either  tax  exemptions 
for  tribes  or  the  sharing  of  certain  state  taxes  between  the  state  and  tribal 
governments.'    These  bills  generated  some  controversy  and  led  to  the 
introduction  of  the  study  resolution. 

The  final  report  from  the  study  looks  at  federal,  state,  and  tribal  taxation  on 
reservations;  the  provision  of  services  on  reservations  by  federal,  state,  and 
tribal  governments;  and  the  resolution  of  state-tribal  tax  conflicts  through 
cooperative  agreements. 


BACKGROUND 

There  exists  a  misconception  that  Indians  are  exempt  from  all  taxation.    In 
fact,  Indians  are  subject  to  a  variety  of  federal  and  state  taxes.    However, 
federal  Indian  laws  and  treaties  preclude  the  imposition  of  taxes  on  Indians  in 
certain  instances.    Federal  tax  laws  may  not  infringe  on  the  treaty  rights  of 
Indians  or  on  Indian  legislation,  unless  there  is  congressional  intent  to  the 
contrary.   The  application  of  federal  tax  laws  to  Indians  and  tribes  is 
generally  dependent  upon  interpreting  the  purposes  of  treaties,  Indian  laws, 
and  tax  laws.^ 

FEDERAL  TAXATION 

Indian  tribes  are  not  taxable  entities  under  the  income  tax  provisions  of  the 
federal  Internal  Revenue  Code.   This  is  consistent  with  the  tax  exemption 
applied  to  other  units  of  government.    Certain  income  of  individual  Indians  is 
also  exempt  from  federal  income  tax.   This  is  income  associated  with  the 
trust  relationship  between  Indians  and  the  United  States  and  consists  of 
income  from  individually  allotted  land  that  remains  in  trust  and  payments 
resulting  from  judgments  against  the  United  States  based  on  claims  for  land 
takings  or  other  unfair  dealings. 

However,  not  all  income  derived  from  allotted  land  is  tax-exempt.   To  be 
exempt  from  taxation,  this  income  must  be  derived  directly  from  the 
property,  e.g.,  rents,  royalties,  or  sales  of  crops,  livestock,  or  minerals. 
Income  derived  from  labor  and  use  of  capital  improvements  on  allotted  land 
is  taxable.^   Other  types  of  income  that  are  taxable  are  exempt  income  that 
is  reinvested,  income  from  land  removed  from  trust  and  for  which  a  fee 
patent  is  issued,  and  income  from  trust  land  leased  from  a  tribe  by  an 
individual  Indian. 

As  far  as  estate  taxes  are  concerned,  Indian  allotments  that  are  exempt  from 
income  tax,  along  with  accumulated  income  derived  from  allotments,  are 


exempt  from  estate  tax.    Because  of  a  lack  of  cases  or  rulings  on  gift 
taxation,  it  is  presumed  that  the  same  principles  covering  estate  taxation 
apply  to  the  taxation  of  gifts  of  allotted  or  other  trust  property.* 

There  are  three  areas  of  federal  law  that  pertain  to  employment  taxation: 
social  security  (PICA),  unemployment  compensation  (FUTA),  and  withholding 
for  individual  income  taxes.    Indian  tribes  acting  as  employers  are  subject  to 
all  three  laws,  except  for  compensation  paid  for  services  performed  by  tribal 
council  members.    (The  exemption  for  payments  to  council  members  is 
based  on  the  definition  of  "wages"  in  the  withholding  statute  that  excludes 
"fees  paid  to  a  public  official".^)    Individual  Indians  as  employers  and 
employees  are  also  subject  to  all  three  statutes. 

Even  though  the  Internal  Revenue  Service  has  ruled  that  all  three  laws  apply 
to  Indian  tribes,  the  PICA  and  PUTA  statutes  provide  a  less-than-clear 
picture.    Both  the  PICA  and  PUTA  statutes  contain  exemptions  for  certain 
employer  classes  either  by  a  specific  exemption  or  by  excluding  them  from 
the  definition  of  "American  employer".    Neither  PICA  nor  PUTA  makes 
specific  mention  of  Indians  or  tribes,  even  in  their  legislative  histories. 
However,  both  PICA  and  PUTA  have  a  broad  purpose  of  providing  coverage 
for  all  employees.   Therefore,  whether  or  not  PICA  and  PUTA  taxes  apply  to 
Indian  tribes  remains  questionable  until  judicially  determined.®   PUTA  raises 
further  concerns  because  the  tax  is  administered  by  the  states  and  because 
benefits  are  paid  under  state  plans,  resulting  in  questions  of  jurisdiction.^ 

Application  of  FUTA  to  individual  Indians  living  on  reservations  also  raises 
jurisdictional  issues.   Generally,  Indian  employers  are  eager  to  provide 
coverage  to  their  employees  and  so  pay  the  state  tax. 

Generally  speaking,  individual  Indians  are  subject  to  federal  excise  taxes. 
One  possible  exception  would  involve  activities  directly  connected  to  the 
productive  use  of  tax-exempt  land.  For  example,  the  gasoline  excise  tax 
would  most  likely  not  apply  to  fuel  used  by  a  sawmill  operated  by  an  Indian 


on  allotted  land.    In  1983,  Congress  amended  the  Internal  Revenue  Code  to 
treat  Indian  tribal  governments  as  states  for  certain  purposes  relating  to 
taxation,  including  exemptions  from  certain  excise  taxes.® 

STATE  TAXATION 

Within  Indian  country  and  particularly  when  Indian  interests  are  affected,  the 
powers  of  a  state  to  tax  are  severely  limited.    States  may  not  tax  Indian 
trust  lands,  whether  held  tribally  or  in  allotments.   States  may  not  tax  the 
income  of  tribal  members  earned  on  the  tribe's  reservation. 

States  do  have  the  power  to  levy  taxes  on  property  owned  by  non-Indians 
on  a  reservation.   The  same  is  true  for  the  income  of  non-Indians  earned  on 
a  reservation.   States  also  have  the  power  to  impose  taxes  on  income  and 
nontrust  property  of  Indians  who  are  not  members  of  the  tribe  on  whose 
reservation  they  are  working  and  residing.    However,  even  these  powers  to 
levy  taxes  on  reservations  are  limited.   The  state  may  not  tax  when: 

(1)  the  subject  matter  is  preempted  by  federal  law;  or 

(2)  the  tax  would  infringe  upon  the  right  of  reservation  Indians  to 
make  their  own  laws  and  be  governed  by  them.^ 

These  limitations  have  spawned  most  of  the  recent  litigation  over  the  states' 
power  to  tax  non-Indians. 

On  occasion,  tribes  have  argued  that  a  tribal  tax  upon  a  particular  activity 
preempts  a  state  from  taxing  the  same  activity.    However,  the  Supreme 
Court  has  rejected  this  argument  on  two  different  occasions.    (Washington 
V.  Confederated  Tribes  of  Colville  Indian  Reservation.  447  U.S.  134  (1980), 
and  Cotton  Petroleum  Corporation  v.  New  Mexico.  490  U.S.  163  (1989).) 
The  mere  existence  of  a  tribal  tax  does  not  invalidate  a  state  tax  even  when 
the  result  is  double  taxation.    If  the  tribal  tax  has  regulatory  purposes  that 
are  hindered  by  the  state  tax,  however,  the  state  tax  may  be  invalid  if  it 
interferes  with  tribal  self-government. 


Outside  the  boundaries  of  a  reservation,  however,  every  Indian  is  subject  to 
the  same  state  laws  applicable  to  everyone  else,  including  taxation  laws, 
unless  a  federal  law  or  treaty  confers  a  special  immunity.    If  an  Indian  tribe 
operates  a  business  off  a  reservation,  the  tribe  is  also  subject  to  state  laws. 

According  to  Montana  Department  of  Revenue  officials,  state  taxes  are 
imposed  on  all  persons  residing  or  conducting  business  on  Montana  Indian 
reservations  unless  federal  or  state  law  or  a  court  ruling  prohibits  imposition 
of  a  particular  tax.   Among  those  persons  residing  or  conducting  business  on 
a  reservation,  non-Indians  and  Indians  who  are  not  members  of  the  tribe  that 
governs  the  reservation  are  treated  alike  for  state  tax  purposes; 
consequently,  both  groups  are  subject  to  most  state  taxes. 

In  contrast,  Indians  who  are  members  of  the  tribe  that  governs  the 
reservation  are  subject  to  some  state  taxes  and  exempt  from  others.    In 
addition,  most  state  taxes  are  not  imposed  on  tribal  governments.    In  recent 
years,  tribal  members  have  begun  filing  suits  challenging  the  state's 
authority  to  impose  certain  taxes  on  tribal  members,  specifically  property 
taxes  on  fee  land  and  motor  fuel  taxes.   However,  a  recent  U.S.  Supreme 
Court  decision  has  declared  that  Indian-owned  fee  lands  that  were  patented 
as  a  result  of  the  Indian  General  Allotment  Act  are  subject  to  an  ad  valorem 
property  tax.    (County  of  Yakima  v.  Confederated  Tribes  and  Bands  of  the 
Yakima  Indian  Nation.  112  S.  Ct.  683  (1992).)   The  decision  does  not 
distinguish  between  fee  land  owned  by  individual  Indians  and  fee  land 
owned  by  a  tribe.   Therefore,  both  Indian-owned  and  tribally  owned  fee  land 
are  subject  to  the  tax.   The  Montana  Department  of  Revenue  has  not  yet 
taken  steps  to  implement  the  Yakima  decision. 

TRIBAL  TAXATION 

The  power  to  levy  taxes  is  an  inherent  and  essential  part  of  the  authority  of 
any  government.   Tribal  governments  have  been  reluctant  to  levy  taxes  on 
their  members  because  of  traditional  Indian  hostility  to  taxation  and  the 


extensive  poverty  that  exists  on  many  Indian  reservations/"  Therefore, 
few  taxes  levied  by  tribes  are  aimed  primarily  at  tribal  members. 
However,  because  of  dwindling  natural  resources,  decreasing  federal 
support,  and  increasing  demands  for  tribal  services,  many  tribes  are  turning 
to  taxation  as  a  source  of  revenue.   The  taxes  being  imposed  by  tribes 
generally  fall  on  non-Indians  who  have  entered  the  reservation  to  engage  in 
economic  activity. 

In  Montana,  there  are  currently  four  Indian  tribal  governments  that  levy  taxes 
on  their  respective  reservations.   Those  tribes  that  do  not  levy  taxes 
generally  charge  fees  for  business  or  recreation  licenses;  some  are  also 
considering  the  implementation  of  some  taxes  on  their  reservations.   The 
taxes  currently  in  place  or  being  considered  fall  mainly  on  business  activity 
and  are  directly  paid  largely  by  non-Indians.   The  most  common  taxes  levied 
are  those  on  natural  resources.   Taxes  on  cigarettes  and  utilities  and  a 
possessory  interest  tax  are  also  levied  by  different  tribes. 

PROVISION  OF  GOVERNMENT  SERVICES 

The  reason  that  governments  levy  taxes  is  to  fund  services  to  citizens.   This 
is  true  for  any  government  be  it  federal,  state,  local,  or  tribal.    However,  the 
delivery  of  services  to  Indians  is  very  complex  because  of  the 
interrelationship  of  federal,  state,  and  tribal  governments  and  the  changing 
federal  policies  regarding  Indians. 

When  the  federal  government  began  negotiating  treaties  with  Indian  tribes 
early  in  this  country's  history,  the  government  offered  to  provide  services  to 
the  tribes  in  return  for  the  cession  of  land  and  other  benefits.    Eventually, 
the  federal  government  began  authorizing  services  by  statutes  that  often 
extended  beyond  treaty  obligations.    In  1832,  the  creation  of  the  Bureau  of 
Indian  Affairs  (BIA)  centralized  the  provision  of  services  to  Indian  tribes  in  a 
single  federal  agency.   The  BIA  remained  the  only  service  delivery  agency 
until  the  1930s,  when  federal  programs  were  initiated  to  relieve  the  plight  of 


minorities,  of  the  poor,  and  of  rural  areas  suffering  from  the  effects  of  the 
Great  Depression.   These  programs  included  Indians  in  their  target 
populations.    Other  federal  agencies  now  shared  responsibility  with  the  BIA 
for  providing  services  to  Indians. 

The  1930s  also  saw  passage  of  the  Indian  Reorganization  Act  (IRA),  which 
authorized  a  tribe  or  tribes  residing  on  the  same  reservation  to  organize  and 
adopt  a  constitution  and  bylaws.   The  purpose  of  the  IRA  was  to  revitalize 
the  economies  and  governing  structures  and  powers  of  tribes,  reversing  a 
long  history  of  minimizing  the  tribes  as  self-governing  entities."   The  IRA 
was  also  designed  to  transfer  control  of  federal  services  to  tribes.    Even  with 
the  passage  of  the  IRA,  however,  tribes  were  restricted  in  their  freedom  of 
action.   The  BIA  remained  a  powerful  presence  within  reservations,  and  the 
actual  transfer  of  services  was  modest. 

In  1970,  President  Richard  Nixon  issued  a  statement  on  Indian  policy  that 
called  for  a  continuation  of  the  trust  relationship  between  the  tribes  and  the 
federal  government  and  that  also  urged  the  passage  of  legislation  that  would 
allow  tribes  to  manage  their  own  affairs  with  a  maximum  degree  of 
autonomy. ^^   The  Indian  Self-Determination  and  Education  Assistance  Act 
of  1975  authorized  federal  agencies  to  enter  into  contracts  under  which  the 
tribes  would  administer  federal  Indian  programs  on  their  reservations. 
Today,  as  a  result  of  this  Act,  many  tribes  are  operating  their  own 
education,  health,  and  job-training  programs,  using  their  own  sources  of 
revenue  as  well  as  federal  contracts.   These  activities  have  enhanced  the 
development  and  perception  of  tribes  as  self-governing  entities. 

State  governments  have  also  become  increasingly  involved  in  providing 
services  to  Indians  as  a  result  of  the  granting  of  U.S.  citizenship  to  Indians  in 
1924.    Indians  have  a  right  to  state  services  on  the  same  terms  as  other 
state  citizens.   The  federal  government  assists  states  in  providing  services  to 
Indians  by  funding  special  programs  that  are  administered  by  the  states  and 


by  granting  "impact  aid"  funds  to  states.    Some  of  these  federally  funded, 
state-administered  programs  are  increasingly  being  administered  by  tribes. 

Education 

Over  the  years,  responsibility  for  Indian  education  has  shifted  from  the  BIA 
to  state  and  tribal  governments,  with  financial  assistance  from  the  federal 
government.   The  Johnson-O'Malley  Act  of  1934  formalized  the  policy  of 
federal  reimbursement  to  public  school  districts  for  the  cost  of  educating 
Indian  children. 

Public  Law  81-815  provides  funding  to  state  school  districts  for  the 
construction  of  schools  on  or  near  Indian  reservations  and  other  federally 
impacted  areas.   Public  Law  81-874  provides  financial  assistance  to  school 
districts  that  have  large  blocks  of  tax-exempt  federal  land  within  their 
boundaries. 


The  Indian  Education  Act  of  1972  (lEA)  was  designed  to  specifically  address 
the  educational  problems  being  encountered  by  Indian  children  in  public 
schools.   The  lEA  is  the  major  program  serving  the  special  educational  needs 
of  both  urban  and  reservation  Indians.    In  many  instances,  lEA  programs 
provide  the  only  Indian  education  assistance  in  urban  areas. 

The  federal  policy  of  Indian  self-determination  has  also  led  to  the 
encouragement  of  schools  operated  by  tribes  or  by  Indian  organizations, 
rather  than  by  the  state.   To  foster  this  policy,  the  federal  government 
provides  financial  assistance  to  Indians  administering  their  own  schools  in 
much  the  same  manner  as  it  assists  public  school  districts. 

On  all  of  Montana's  seven  Indian  reservations,  education  is  of  major 
importance.    Each  tribal  government  has  an  education  department  whose 
mission  is  to  provide  and  promote  quality  educational  opportunities  for  all 
tribal  members  from  early  childhood  through  adulthood.    Some  of  the 
educational  services  provided  by  Montana  tribes,  either  through  federal 
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contracts  or  grants  or  through  tribal  resources,  include  Head  Start,  guidance 
and  counseling,  tribal  contract  schools,  native  language  and  culture 
programs,  monetary  allowances  for  college  students,  career  opportunity 
fairs,  and  tribally  operated  colleges. 

Health 

The  Indian  Health  Service  (IHS),  a  branch  of  the  federal  Public  Health 
Service,  is  the  major  agency  providing  medical  and  mental  health  services 
through  hospitals,  health  centers,  residential  treatment  centers,  and  health 
stations  to  Indians  residing  on  or  near  reservations.    In  order  to  supplement 
its  own  direct  medical  services,  the  IHS  contracts  extensively  with  local 
community  hospitals  and  physicians.    In  addition,  the  IHS  can  contribute 
financially  to  the  construction  costs  of  community  hospitals  if  Indian  health 
care  needs  can  be  more  effectively  met  in  this  manner  than  by  the 
construction  of  IHS  facilities.   Enrolled  tribal  members  living  off  the 
reservation  are  eligible  for  IHS  services,  but  they  must  travel  to  an  IHS 
facility  or  an  IHS  contract  facility  in  order  to  receive  medical  care. 

Although  tribal  governments  are  extremely  interested  in  operating  part  or  all 
of  the  health  care  programs  serving  their  tribes,  their  efforts  have  been 
hampered  by  a  lack  of  trained  Indian  health  professionals,  meager  tribal 
financial  resources,  and  limited  contractual  authority.   The  Indian  Self- 
Determination  Act  authorized  the  IHS  to  provide  grants  to  create  tribal  health 
programs;  the  IHS  may  then  contract  with  the  programs  for  the  delivery  of 
health  services  to  tribes. 

In  Montana,  the  IHS  operates  three  hospitals,  five  health  centers,  and  three 
health  stations.    Six  of  the  tribes  contract  with  the  IHS  to  operate  health 
programs.    In  addition,  some  tribes  operate  their  own  tribally  funded 
programs.    At  this  time,  no  tribe  in  Montana  operates  a  hospital,  clinic,  or 
other  health  care  center.   The  Blackfeet  Tribe,  however,  operates  a  nursing 
home. 


Social  Services 

The  primary  responsibility  for  the  financial  support  of  economically 
disadvantaged  Indians  lies  with  the  federal  social  security  programs. 
Additionally,  BIA  general  assistance  and  child  welfare  programs  are  designed 
to  provide  assistance  to  Indians  not  receiving  benefits  from  state  or  other 
federal  programs. 

The  federal  food  stamp  program,  administered  by  the  Department  of 
Agriculture,  is  designed  to  assist  economically  disadvantaged  or  low-income 
households,  including  Indian  households.    If  a  state  chooses  not  to 
participate  in  the  food  stamp  program,  a  tribe  within  that  state  may 
administer  its  own  program  on  its  own  reservation.    At  this  time,  no 
Montana  tribe  administers  its  own  food  stamp  program.    Indians  are  also 
eligible  to  participate  in  the  surplus  food  commodities  program;  tribal 
governments  and  the  BIA  may  serve  as  distribution  agents. 

The  Indian  Child  Welfare  Act  of  1 978  was  passed  to  stem  the  alarmingly 
high  rate  of  removal  of  Indian  children  from  their  families  and  placement  of 
these  children  in  non-Indian  foster  care  and  adoptive  homes  and  institutions. 
The  Act  facilitates  agreements  between  states  and  tribes  concerning  the 
care  and  custody  of  Indian  children.    Montana  currently  has  agreements  with 
three  reservations,  with  the  fourth  agreement  to  become  effective  July  1 , 
1993.    Montana  also  created  the  position  of  Indian  child  welfare  specialist 
within  the  Department  of  Family  Services  in  1987. 

Some  of  the  tribally  funded  social  services  include  burial  expenses, 
emergency  assistance,  food  and  clothing  distribution,  and  assistance  with 
utility  bills. 

STATE-TRIBAL  TAXATION  AGREEMENTS 

For  many  years,  states  and  tribal  governments  resolved  their  tax  conflicts  by 
means  of  litigation.    This  litigation  has  produced  considerable  confusion. 
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mainly  because  of  inconsistencies  in  the  court  decisions.    Neither  the  states 
nor  the  tribes  can  predict  with  any  certainty  the  outcome  of  a  particular 
litigation.    In  addition  to  the  uncertainty  that  comes  with  litigation,  another 
concern  is  the  possibility  of  double  taxation.    Some  recent  court  decisions 
have  permitted  double  taxation  to  occur  on  reservations,  to  the  disadvantage 
of  both  the  states  and  the  tribes.    In  addition,  in  litigation,  one  party  wins 
only  if  the  other  party  loses.   This  can  lead  to  even  greater  tensions  between 
states  and  tribes. 

With  the  increasing  recognition  of  the  drawbacks  of  litigation,  more  and 
more  states  and  tribes  are  turning  to  negotiation  as  a  means  of  resolving  tax 
conflicts.    In  1970,  the  State  of  South  Dakota  entered  into  a  precedent- 
setting  agreement  with  the  Oglala  Sioux  Tribe  of  the  Pine  Ridge  Reservation 
for  the  collection  of  the  tribal  sales  tax  that  was  very  similar  to  the  state 
sales  tax.   The  state  administered  and  collected  the  tax  and  shared  the 
revenue  with  the  tribe.   The  agreement  has  proved  to  be  very  beneficial  for 
all  parties  involved.    The  state  was  able  to  collect  taxes  from  non-Indians  on 
the  reservation,  and  the  tribe  found  a  stable  revenue  source  without  the 
need  for  a  costly  administrative  system.   This  agreement  became  a  model 
for  other  agreements.   Currently,  Michigan,  Minnesota,  and  Oregon  have 
similar  arrangements. 

South  Dakota 

South  Dakota  has  tax  agreements  with  four  Sioux  Tribes  for  the 
administration  and  collection  of  a  sales  tax.   According  to  the  terms  of  the 
agreements,  the  state  Department  of  Revenue  administers  and  collects  sales, 
service,  use,  and  excise  taxes  imposed  by  the  tribes  by  ordinance  on  their 
respective  reservations.   The  Department  remits  to  each  tribe  a  portion  of 
the  total  proceeds  collected  by  the  Department,  minus  1  %  that  is  retained 
by  the  Department  for  administrative  costs.   The  remainder  of  the  proceeds 
is  retained  by  the  state  in  lieu  of  any  collection  of  state  sales  and  excise 
taxes.   The  division  of  the  proceeds  is  based  on  the  ratio  of  Indian  to  non- 
Indian  population  on  each  reservation. 
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The  tribes  and  the  state  benefit  from  the  agreements.   The  amount  of 
revenue  received  by  the  tribes  varies  from  $335,000  to  $800,000  per  year, 
depending  on  the  tribe.   The  state  also  benefits  because  everyone  is  taxed 
equally.    Businesses  benefit  because  they  no  longer  have  to  identify 
individual  customers  as  either  Indian  or  non-Indian.    The  only  problem 
identified  by  the  South  Dakota  Department  of  Revenue  is  that  the  tribes 
have  been  less  than  successful  in  enforcing  compliance  by  Indian 
businesses.    Overall,  the  Department  feels  that  the  agreements  are  a  good 
idea. 

Minnesota 

The  Minnesota  Department  of  Revenue  has  numerous  taxation  agreements 
with  the  Indian  tribes  in  Minnesota.   They  began  as  agreements  to  refund 
taxes  paid  by  Indians  on  the  reservation.   However,  the  state  has  also 
entered  into  one  agreement  that  essentially  shares  the  cigarette  tax  paid  by 
non-Indians  on  the  reservation.   The  state  is  receiving  requests  to  enter  into 
agreements  to  share  other  taxes  as  well. 

The  cigarette  tax  agreement  involves  two  separate  refunds  of  the 
precollected  excise  taxes  on  cigarettes  sold  on  an  Indian  reservation.   The 
state  refunds  70%  of  the  amount  of  the  tax  paid  on  all  cigarettes  purchased 
for  retail  sale  by  the  tribal  council  or  a  licensed  vendor  on  the  reservation. 
The  second  refund  is  a  per  capita  payment.   The  state  refunds  30%  of  the 
amount  of  the  tax  paid  on  cigarettes  sold  to  Indian  residents  of  the 
reservation.   The  formula  for  determining  this  refund  is  the  annual  Minnesota 
per  capita  consumption  of  cigarettes  multiplied  by  the  total  enrolled 
reservation  population  multiplied  by  30%  of  the  current  tax  rate  on  each 
package  of  cigarettes. 

The  sales  and  use  tax  agreement  allows  the  imposition  and  collection  of  a 
state  tax  on  all  sales  made  on  a  reservation,  with  some  exceptions.   The 
state  refunds  to  the  tribe  an  annual  amount  determined  by  multiplying  the 
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latest  certified  population  of  the  reservation  by  $135.  The  $135  represents 
the  average  amount  of  sales  tax  paid  by  Minnesota  residents  in  the  counties 
adjacent  to  the  reservation. 

The  liquor  excise  tax  agreement  calls  for  a  refund  of  the  precollected  excise 
tax  on  liquor.    The  refund  is  computed  as  follows:   the  annual  Minnesota  per 
capita  consumption  of  distilled  spirits,  wines,  and  malt  liquor  times  the  total 
enrolled  population  of  the  reservation  times  the  current  tax  rate  on  each  liter, 
gallon,  or  barrel,  respective  of  the  type  of  liquor. 

The  Minnesota  Department  of  Revenue  admits  to  some  problems  with  these 
agreements.    In  the  case  of  the  cigarette  tax,  some  of  the  tribes  are  using 
the  tax  refund  to  reduce  the  price  of  cigarettes  to  a  price  much  lower  than 
the  price  in  surrounding  communities.   Thus,  the  state  is  directly  subsidizing 
the  lower  price  of  cigarettes  on  the  reservation.   The  Department  is  currently 
involved  in  discussions  about  this  issue.    Moreover,  the  agreements  require  a 
great  deal  of  maintenance.   However,  the  Department  believes  it  is  better  off 
with  the  agreements  than  without  them. 

Oregon 

Oregon  has  cigarette  tax  agreements  with  the  Confederated  Tribes  of  the 
Warm  Springs  Reservation  and  the  Confederated  Tribes  of  the  Umatilla 
Reservation.   According  to  the  terms  of  the  agreements,  the  tribes  must 
license  all  cigarette  vendors  on  the  reservation.   The  Department  of  Revenue 
refunds  to  the  tribes  an  amount  of  money  equal  to  the  precollected  tax, 
based  on  the  following  formula:   the  Oregon  per  capita  consumption  of 
cigarettes  multiplied  by  the  number  of  enrolled  tribal  members  multiplied  by 
the  state  cigarette  tax  rate  on  each  package  of  cigarettes.  The  agreement 
with  the  Warm  Springs  Reservation  has  been  in  effect  since  1 979;  the 
Umatilla  Reservation  agreement  was  entered  into  in  1980.   The  Oregon 
Department  of  Revenue  feels  that  the  agreements  have  worked  very  well  for 
many  years. 
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STATE-TRIBAL  NEGOTIATIONS  IN  MONTANA 

During  the  1991  session  of  the  Montana  Legislature,  four  bills  were 
introduced  relating  to  the  subject  of  taxation  on  Indian  reservations.    Senate 
Bill  No.  15  exempted  from  the  resource  indemnity  trust  tax  oil  and  gas 
royalties  received  by  an  Indian  tribe  or  by  the  United  States  as  trustee  for 
individual  Indians.    Senate  Bill  No.  428   provided  for  the  allocation  of  the 
motor  fuels  tax  to  a  tribal  government  that  enacts  a  motor  fuels  tax  at  a  rate 
that  is  identical  to  the  rate  imposed  by  the  state.    Senate  Bill  No.  464 
provided  for  the  allocation  of  tax  from  oil  and  natural  gas  produced  on  a 
reservation  to  a  tribal  government  that  enacts  a  tax  identical  to  the  state 
severance  tax  or  resource  indemnity  trust  tax.    House  Bill  No.  1012  applied 
the  cigarette  sales  tax  to  all  use  and  consumption  of  cigarettes  on  an  Indian 
reservation  except  by  members  of  an  Indian  tribe  on  an  Indian  reservation. 

Senate  Bill  No.  15  (Chapter  92,  Laws  of  1991)  passed  and  was  signed  by 
the  Governor.    Senate  Bill  No.  464  failed.   Senate  Bill  No.  428  (Chapter  772, 
Laws  of  1991)  and  House  Bill  No.  1012  (Chapter  697,  Laws  of  1991)  both 
passed  but  were  amended  in  the  process  to  require  the  negotiation  of 
taxation  agreements. 

The  purpose  of  the  taxation  negotiations  was  to  avoid  legal  controversy, 
possible  litigation,  and  the  possibility  of  dual  taxation  occurring  on  a 
reservation.    Both  the  state  and  the  tribes  recognized  the  damaging  effects 
that  dual  taxation  could  have  on  economic  development  on  a  reservation. 
Yet,  both  entities  were  eager  for  revenue  to  fund  governmental  operations. 
In  addition,  tribes  were  beginning  to  challenge  the  authority  of  the  state  to 
impose  certain  taxes  on  tribal  members. ^^ 

Fort  Peck  Tribes 

The  first  tribe  to  enter  into  negotiation  with  the  state  was  the  Fort  Peck 
Tribes  in  July  of  1 991 .    In  addition  to  motor  fuels  and  cigarette  taxes,  the 
discussions  also  included  oil  and  gas  severance  taxes  and  liquor  taxes.      The 
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state's  negotiating  team  included  representatives  from  the  Department  of 
Revenue,  the  Department  of  Transportation,  the  Attorney  General's  Office 
and  the  Office  of  Indian  Affairs.   The  initial  tasks  for  both  the  state  team  and 
the  tribal  team  consisted  of  gathering  pertinent  information,  such  as 
accurate  reservation  population  figures,  highway  maintenance  expenditures 
on  the  reservation,  oil  severance  tax  revenue,  and  tax  revenue  for  liquor 
sales  collected  by  the  state  on  the  reservation. 

Both  sides  also  began  outlining  some  approaches  to  be  used  in  fashioning 
the  agreements.    For  the  liquor  tax  and  the  motor  fuels  tax,  a  tax-sharing 
agreement  was  discussed  in  order  to  prevent  the  possibility  of  dual  taxation 
on  the  reservation.   A  quota  system  was  considered  for  the  cigarette  tax 
agreement  because  the  Fort  Peck  Tribes  did  not  want  to  impose  a  tribal 
cigarette  tax. 

The  negotiations  with  the  Fort  Peck  Tribes  continued  through  the  fall  and 
winter  of  1991-92.    Finally,  in  March  of  1992,  agreements  on  motor  fuels, 
alcohol,  and  cigarette  taxes  were  formally  concluded  with  the  Fort  Peck 
Tribes.   The  motor  fuels  and  the  cigarette  tax  agreements  were  effective 
immediately.  (See  Appendices  A  and  B.)   The  alcohol  tax  agreement  will  not 
take  effect  until  authorized  by  the  1 993  Legislature  because  statutory 
changes  are  required  before  the  agreement  can  be  implemented.    (See 
Appendix  C.) 

The  motor  fuels  tax  agreement  requires  the  tribes  to  adopt  a  tax  equal  to  the 
Montana  tax  and  to  apply  the  tax  to  gasoline  sold  to  all  persons  within  the 
tribes'  jurisdiction  on  the  reservation.   Gasoline  sold  on  the  reservation  is  not 
subject  to  both  the  state  and  tribal  tax,  but  to  just  one  tax.   The  state  will 
collect  all  gasoline  taxes  on  the  reservation  and  will  remit  to  the  tribes  the 
tribal  gasoline  tax  collected  on  gasoline  sold  on  the  reservation,  according  to 
the  following  formula:  79%  of  the  average  per  capita  gasoline  license  taxes 
paid  after  the  average  per  capita  agricultural  refunds  multiplied  by  the 
number  of  enrolled  tribal  members  residing  on  the  Fort  Peck  Reservation. 
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(The  average  per  capita  amounts  will  be  calculated  by  the  Montana 
Department  of  Transportation  (MDT),  and  the  population  figures  will  come 
from  the  BIA.)   This  formula,  however,  is  only  temporary  until  both  the  tribes 
and  the  Montana  Legislature  enact  legislation  to  require  all  service  stations 
on  the  reservation  to  report  all  sales  of  gasoline  to  the  MDT.    Once  that 
legislation  is  in  place,  the  tribes  will  receive  40%  of  the  gasoline  taxes 
actually  collected  on  the  reservation.   The  term  of  the  agreement  is  10 
years,  subject  to  renewal.    Either  the  state  or  the  tribes  may  terminate  the 
agreement  with  30  days'  written  notice. 

The  purpose  of  the  cigarette  tax  agreement  is  to  ensure  that  tribal  members 
can  continue  to  purchase  tax-free  cigarettes,  while  allowing  the  state  to 
collect  the  tax  from  nonmembers.    In  order  to  accomplish  this,  the 
agreement  set  up  a  quota  system  for  the  reservation.   The  initial  maximum 
annual  quota  of  cigarettes  to  be  sold  tax-free  on  the  reservation  is  60,000 
cartons.   This  number  can  be  renegotiated  if  either  party  believes  that  the 
quota  does  not  accurately  reflect  the  actual  consumption  of  cigarettes  by 
persons  entitled  to  purchase  tax-free  cigarettes.   The  tribes  will  adopt  an 
ordinance  prohibiting  the  sale  of  untaxed  cigarettes  to  persons  not  entitled  to 
purchase  them.    Also,  reservation  retailers  must  sell  the  cigarettes  at  or 
above  the  minimum  prices  set  by  state  law  and  also  must  keep  records  of  all 
sales  of  quota  cigarettes.   The  cigarette  tax  agreement  is  effective  for  10 
years,  with  an  automatic  renewal  if  no  action  is  taken  by  either  party.    Either 
party  may  terminate  the  agreement  at  the  end  of  a  calendar  year. 

The  alcoholic  beverages  tax  agreement  requires  the  tribes  to  impose  taxes 
equal  to  the  Montana  liquor  excise  tax  and  taxes  on  liquor,  beer,  and  wine 
sold  within  the  tribes'  jurisdiction  on  the  reservation.    All  alcoholic  beverages 
sold  on  the  reservation  are  subject  to  a  single  tax.   The  state  will  collect  all 
the  taxes  and  will  remit  the  tribal  tax  to  the  tribes,  according  to  the 
following  formula:  40%  of  the  taxes  collected  on  the  sale  of  liquor  on  the 
reservation  and  40%  of  the  taxes  collected  on  the  consumption  of  beer  and 
wine.   The  latter  refund  will  be  calculated  by  multiplying  the  total  population 
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of  the  reservation  by  the  tax  on  the  per  capita  consumption  of  beer  and  wine 
in  Montana  and  then  multiplying  the  resulting  sum  by  0.40.    (The  population 
figure  will  come  from  the  1990  census,  and  the  per  capita  consumption 
figure  will  be  supplied  by  the  Department  of  Revenue.)   The  initial  term  of 
the  agreement  is  9  years.   After  the  initial  term,  the  agreement  will 
automatically  remain  in  effect  for  each  calendar  quarter  unless  terminated  in 
writing  by  either  party.   This  agreement  requires  legislative  authorization 
because  changes  are  needed  in  the  alcoholic  beverages  statutes  in  order  for 
the  Department  of  Revenue  to  distribute  the  shared  revenue. 

Other  Tribes 

The  Department  of  Revenue  has  entered  into  negotiations  with  other  tribes. 
An  important  issue  for  both  Rocky  Boy  and  Fort  Belknap  Reservations  is  the 
population  figures  used  in  the  distribution  of  the  tax  revenue.    Both  tribes 
believe  that  the  figures  used  by  the  BIA  are  too  low.   The  Fort  Belknap  Tribe 
wants  enrolled  tribal  members  who  live  close  to  the  reservation  in  Harlem  to 
be  included  in  the  population  figures. 

Farther  west,  the  Blackfeet  Indians  want  to  broaden  the  tax-sharing  base  by 
including  taxes  paid  by  tourists.   The  Department  of  Revenue  believes  that 
this  is  beyond  what  it  feels  it  is  required  to  share  according  to  federal  court 
decisions  and  state  law.   The  tribe  has  also  proposed  that  the  tribal  revenue 
department  collect  all  state  and  tribal  taxes  and  then  share  the  proceeds 
with  the  state.   The  Department  of  Revenue  believes  it  does  not  have  the 
authority  to  allow  tribal  governments  to  collect  state  taxes.   The  question  of 
retroactivity  has  also  been  raised.    Both  the  Department  of  Revenue  and  the 
MDT  hold  the  position  that  there  should  be  no  retroactivity  in  the 
agreements. 

The  accommodations  tax  is  an  issue  with  the  Salish-Kootenai  Tribe.   The 
tribe  is  currently  collecting  the  tax  at  its  new  resort  but  is  not  remitting  it  to 
the  state.   The  state's  position  is  that  the  accommodations  tax  is  a  tax  on 
the  user,  not  on  the  tribe,  and  that,  therefore,  the  tribe  is  obligated  to  collect 
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it  and  remit  it  to  the  state.   The  accommodations  tax  will  figure  prominently 
In  the  negotiations  with  the  Salish-Kootenai  Tribe. 

PROPOSED  LEGISLATION 

The  Fort  Peck  agreements  have  shown  that  negotiation,  while  lengthy  and 
sometimes  difficult,  is  preferable  to  litigation.    However,  the  Fort  Peck 
negotiations  have  pointed  out  some  stumbling  blocks  in  Montana  law  that 
complicate  the  implementation  of  some  negotiated  agreements.    In  order  to 
facilitate  the  negotiations,  the  Committee  on  Indian  Affairs,  which  has 
studied  the  issue  of  state-tribal  taxation  for  a  number  of  years,  sought  the 
support  of  the  Revenue  Oversight  Committee  in  introducing  legislation  that 
would  clear  away  the  stumbling  blocks.  (See  Appendix  D.) 

The  legislation  being  recommended  allows  the  appropriate  state  agencies  to 
negotiate  taxation  agreements  with  tribal  governments,  eliminating  the  need 
for  legislative  approval  of  each  agreement.   The  legislation  amends  the 
State-Tribal  Cooperative  Agreements  Act  to  clarify  that  the  Act  includes 
taxation  agreements  and  to  specify  the  contents  of  a  taxation  agreement, 
including  procedures  for  collecting  the  tax  revenue.   The  legislation  also 
revises  the  tax  code  to  provide  for  the  distribution  of  revenue  collected 
through  a  state-tribal  cooperative  taxation  agreement.    Currently,  if  the  state 
enters  into  a  tax-sharing  agreement  with  a  tribe,  there  is  no  mechanism  for 
sharing  the  collected  taxes. 

The  bill  attempts  to  treat  all  governments  equally  by  allowing  the  issue  of 
who  collects  the  tax  to  be  negotiated.   The  bill  also  requires  that  the 
government  collecting  the  tax  must  limit  administrative  costs  to  5%  or  less, 
maintain  separate  revenue  accounts,  and  submit  to  regular  audits. 

The  Revenue  Oversight  Committee  agreed  to  cosponsor  the  legislation  with 
the  Committee  on  Indian  Affairs.'* 
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SUMMARY 

To  meet  the  needs  of  citizens,  governments  must  have  available  the  revenue 
generated  by  taxes.   This  revenue  is  essential  to  the  operation  of 
government,  the  delivery  of  services,  and  the  development  of  infrastructure. 
Tribal  governments  are  just  beginning  to  exercise  taxing  authority  as  a 
means  of  achieving  self-determination  and  economic  self-sufficiency.   As  a 
result,  conflicts  are  occurring  between  the  states  and  the  tribes  as  they 
compete  for  tax  revenue  from  the  same  sources,  either  from  non-Indian 
businesses  operating  on  a  reservation  or  on  transactions  between  tribal  or 
Indian  businesses  and  non-Indians.    For  many  years,  these  conflicts  were 
resolved  by  litigation  at  tremendous  costs  in  both  time  and  money  for  states 
and  tribes.   The  continued  use  of  litigation  has  damaged  state-tribal 
relations. 

For  the  last  20  years,  states  and  tribes  have  pursued  other  options  to 
litigation,  the  most  successful  being  negotiated  agreements.   In  the 
negotiation  process,  both  sides  can  discuss,  in  a  nonadversarial 
environment,  revenue  needs,  economic  development  objectives,  and 
economic  concerns.  These  discussions  enable  both  sides  to  understand  one 
another,  something  that  can  never  be  accomplished  in  a  courtroom. 

Montana  has  suffered  through  years  of  litigation  over  state-tribal  taxation 
but  has  now  begun  a  process  of  government-to-government  discussions  as  a 
means  of  resolving  taxation  conflicts.   The  first  set  of  agreements  has  been 
concluded.    Future  negotiations  with  other  tribes  may  prove  more  or  less 
difficult.    However,  in  the  long  run,  all  of  Montana,  including  residents  of  the 
seven  Indian  reservations,  will  benefit  from  this  process. 
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FORT  PECK-MONTANA 

GASOLINE  TAX 

AGREEMENT 


THIS  AGREEMENT  is  entered  into  this  day  of  March,  1992, 

by  and  between  the  State  of  Montana,  Department  of 
Transportation,  hereinafter  referred  to  as  "State"  and 
Assiniboine  and  Sioux  Tribes  of  the  Fort  Peck  Indian  Reservation, 
hereinafter  referred  to  as  "Tribes". 

The  Tribal  Executive  Board  is  the  governing  body  of  the 
Tribes  and  is  authorized  to  enter  into  this  Agreement  by  Article 
VII,  Section  1,  of  the  Tribes'  Constitution. 

The  State  is  authorized  pursuant  to  ch.  772,  Laws  of  1991 
and  the  State-Tribal  Cooperative  Agreements  Act,  §  18-11-101,  MCA 
et  seq.  to  enter  into  an  agreement  in  writing  with  any  one  or 
more  tribal  governments  with  respect  to  taxes  on  gasoline  motor 
fuels. 

The  State  and  the  Tribes  agree  as  follows: 

1.  General  purposes  of  agreement.   The  purposes  of  this 
agreement  are  to  avoid  legal  controversy  and  possible  litigation 
over  the  taxation  of  gasoline  within  the  exterior  boundaries  of 
the  Fort  Peck  Indian  Reservation  (hereinafter  referred  to  as 
"Reservation") ,  to  avoid  dual  taxation  of  gasoline  by  both  the 
Tribes  and  the  State,  and  to  ensure  that  the  same  level  of 
taxation  is  imposed  on  distribution  of  gasoline  both  within  and 
outside  the  boundaries  of  the  Reservation. 

2.  State  law.   The  State  imposes  a  tax  on  gasoline 
distributed  within  the  State's  jurisdiction  under  Part  2,  Chapter 


70,  Title  15,  Montana  Code  Annotated.   The  State  shall  notify  the 
Tribes  in  writing  of  any  changes  or  amendments  to  these  statutes 
which  the  State  believes  necessitate  an  amendment  to  tribal  law 
under  this  agreement. 

3.  Tribal  law.   The  Tribes  shall  adopt  and  keep  in  force 
an  ordinance  imposing  taxes  equal  to  the  Montana  gasoline  license 
tax,  which  tax  shall  apply  to  gasoline  sold  to  all  persons  within 
the  Tribes'  jurisdiction  on  the  Reservation  in  a  manner  similar 
to  the  Montana  taxes.   The  Tribes  shall  supply  the  State  with  a 
current  copy  of  this  ordinance  as  it  may  be  amended  from  time  to 
time  to  substantially  conform  to  state  law. 

4.  Collection  and  administration  of  taxes.   The  State  and 
the  Tribes  agree  that  gasoline  sold  on  the  Reservation  shall  not 
be  subject  to  both  the  state  tax  and  the  tribal  tax,  but  shall  be 
subject  to  one  tax.   The  State  agrees  to  collect  all  gasoline 
taxes  on  the  Reservation  and  to  remit  to  the  Tribes  the  tribal 
gasoline  tax  collected  on  gasoline  sold  on  the  Reservation  as 
determined  by  the  formulas  described  below. 

(a)   The  total  amount  of  remittance  distributed  to  the 
Tribes  in  each  calendar  quarter  shall  be  as  follows: 

(i)   Until  the  Montana  Legislature  and  Tribal  Executive 
Board  shall  both  enact  legislation  requiring  all  service  stations 
on  the  Reservation  to  report  all  sales  of  gasoline  to  the 
Department  of  Transportation,  the  Tribes  shall  receive  the 
following  amount: 

79  percent  of  the  average  per  capita  gasoline 
license  taxes  paid  after  the  average  per 
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capita  agricultural  refunds,  both  as  last 
calculated  by  the  Montana  Department  of 
Transportation  on  an  annual  basis,  multiplied 
by  the  number  of  enrolled  tribal  members 
residing  on  the  Fort  Peck  Reservation  as  last 
certified  by  the  Billings  Area  Office  of  the 
Bureau  of  Indian  Affairs. 

(ii)  The  Tribes  shall  enact,  and  the  Tribes  and  the 
State  shall  support  enactment  by  the  Montana  legislature  of, 
legislation  to  require  all  service  stations  on  the  Reservation  to 
report  all  sales  of  gasoline  to  the  Department  of  Transportation. 
Beginning  with  the  first  full  calendar  quarter  after  the 
effective  date  of  that  legislation,  the  Tribes  shall  receive 
forty  percent  (40%)  of  the  gasoline  taxes  actually  collected  on 
the  Reservation. 

(b)  The  State  shall  distribute  the  moneys  due  to  the 
Tribes  under  this  Agreement  no  later  than  thirty  days  from  the 
end  of  each  calendar  quarter.   The  State  will  include  with  each 
distribution  a  statement  showing  how  the  distribution  was 
determined  for  that  quarter. 

(c)  Distributions  will  start  within  thirty  days  from 
the  end  of  the  first  whole  or  partial  calendar  quarter  after  the 
effective  date  of  this  Agreement  and  continue  until  the 
expiration  or  the  termination  of  this  Agreement  as  provided  in 
Paragraph  5  or  required  by  law.   For  the  purposes  of  this 
Agreement  a  calendar  quarter  begins  on  January  1,  April  1,  July  1 
or  October  1  of  each  year. 
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(d)   The  remittance  amount  payable  to  the  Tribes  shall 
be  in  the  form  of  a  warrant  issued  by  the  State  of  Montana 
payable  to  the  Tribes  and  mailed  to  the  Chairman  of  the  Tribes. 

5.  Term.   This  Agreement  shall  be  for  a  term  of  nine 
years,  subject  to  the  renewal  provision  of  paragraph  8,  unless 
terminated  in  writing  by  either  party  upon  not  less  than  thirty 
days'  written  notice  to  the  other.   In  the  event  of  termination 
by  the  State  prior  to  the  end  of  the  term,  the  State  shall  be 
obligated  to  remit  the  full  amount  payable  to  the  Tribes  provided 
for  in  this  Agreement  for  that  period  of  time  up  to  and  including 
the  effective  date  of  termination.   This  obligation  of  the  State 
shall  survive  any  termination  of  this  Agreement. 

6.  Audits.   Either  party  may  examine  or  audit  the  records 
of  the  other  party  to  determine  the  accuracy  of  the  statements  or 
representations  called  for  it  in  this  Agreement.   The  right  of 
examination  or  audit  shall  exist  during  the  term  of  the  Agreement 
and  for  a  period  of  one  year  after  the  date  of  any  termination  or 
expiration  of  this  Agreement. 

7.  Effective  date.   Siibject  to  approval  by  the  Revenue 
Oversight  Committee  and  the  Attorney  General  this  Agreement  shall 
be  effective  on  the  1st  day  of  March,  1992,  so  long  as  the  tribal 
ordinance  described  in  Paragraph  3  is  adopted  by  the  Tribal 
Executive  Board  during  March  1992.   Otherwise,  the  Agreement 
shall  become  effective  on  the  1st  day  of  April  1992. 

8 .  AmendTTients ,  renegotiation  and  renewal. 

(a)   This  Agreement  may  be  amended  only  by  written 
instrument  signed  by  both  parties. 
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(b)   Six  months  prior  to  expiration  of  the  initial  nine 
year  term  of  this  Agreement,  the  parties  shall  meet  to  negotiate 
in  good  faith  a  renewal  of  the  Agreement  for  an  additional  ten 
year  term,  and  thereafter  shall  meet  to  negotiate  successive  ten 
year  renewals  of  the  Agreement.   The  parties  in  each  negotiation 
of  a  renewal  term  shall  seek  to  agree  on  a  percentage  for 
distributing  tax  revenues  on  substantially  the  same  basis  as  the 
one  provided  in  Paragraph  4(a) (ii),  in  light  of  the  circumstances 
existing  at  that  time,  including:  (i)  the  total  population  and 
Indian  population  of  the  Reservation  as  determined  by  the  latest 
decennial  census,  (ii)  the  population  of  Indians  residing  on  the 
Reservation  who  are  enrolled  in  the  Assiniboine  and  Sioux  Tribes, 
(iii)  the  portion  of  state  tax  revenues  distributed  to  local 
governments,  and  (iv)  the  administrative  costs  to  the  State  of 
collecting  both  taxes  and  distributing  the  Tribes'  share  to  the 
Tribes. 

9.    Reservation  of  rights  and  negative  declaration.   The 
State  and  Tribes  have  entered  into  this  Agreement  in  part  to 
resolve  a  legal  dispute  and  avoid  litigation.   The  parties  agree 
that  by  entering  into  this  Agreement,  neither  the  State  nor  the 
Tribes  shall  be  deemed  to  have  waived  any  rights,  argximents  or 
defenses  available  in  litigation  on  any  svibject.   This  Agreement 
is  specifically  not  intended  to  reflect  or  be  viewed  as 
reflecting  in  this  or  any  context  either  party's  position  with 
respect  to  the  jurisdictional  authority  of  the  other.   Nothing  in 
this  Agreement  or  in  any  conduct  undertaken  pursuant  thereto 
shall  be  deemed  as  enlarging  or  diminishing  the  jurisdictional 
authority  of  either  party  except  to  the  extent  necessary  to 
implement  and  effectuate  the  Agreement's  terms.   This  Agreement, 
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conduct  pursuant  thereto  or  conduct  in  the  negotiations  or 
renegotiations  of  this  Agreement  shall  not  be  offered  as 
evidence,  otherwise  referred  to  in  any  present  or  future 
litigation,  or  used  in  any  way  to  further  either  party's 
equiteible  or  legal  position  in  any  litigation.   By  entering  into 
this  Agreement,  neither  the  State  nor  the  Tribes  are  forfeiting 
any  legal  rights  to  apply  their  respective  taxes  except  as 
specifically  set  forth  in  this  Agreement.   This  Agreement  does 
not  apply  to  any  state  tax  collected  other  than  the  gasoline 
license  tax  as  provided  in  Sections  15-70-201  through  236,  MCA, 
1991.   It  does  not  apply  to  any  other  taxes  or  fees  of  any  nature 
collected  by  the  State.   This  Agreement  does  not  apply  to  any 
other  tax  collected  by  any  other  agency  or  subdivision  of  the 
State  of  Montana. 

10.   Notices.   All  notices  and  other  communications  required 

to  be  given  under  this  Agreement  by  the  Tribes  and  the  State 

shall  be  deemed  to  have  been  duly  given  when  delivered  in  person 

or  posted  by  United  States  certified  mail,  return  receipt 

requested,  with  postage  prepaid,  addressed  as  follows: 

(i)   If  to  the  Tribes: 

Chairman 

Fort  Peck  Tribal  Executive  Board 

Post  Office  Box  1027 

Poplar,  Montana   59255 

(ii)  If  to  the  State: 

Director  of  Transportation 
2701  Prospect  Avenue 
Helena,  MT   59620 

Attorney  General  of  the  State  of  Montana 
215  North  Sanders 
Helena,  MT   59601-1401 
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Notice  shall  be  considered  given  on  the  date  of  mailing. 

APPROVED  PURSUANT  to  §  18-11-105,  MCA  (1991). 
DATED  this  day  of  March,  1992. 

STATE  OF  MONTANA 


Marc  Racicot,  Attorney  General 


John  Rothwell 

Director  of  Transportation 


ASSINIBOINE  AND  SIOUX  TRIBES 


Caleb  Shields,  Chairman 
Tribal  Executive  Board 
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FORT  PECK  -  MONTANA  AGREEMENT 

ON  DISTRIBUTION  OF  UNTAXED  CIGARETTES 

ON  THE  FORT  PECK  RESERVATION 

THIS   AGREEMENT   is   entered   into   this   day   of 

,  199    ,  by  and  between  the  State  of  Montana, 


Department  of  Revenue,  hereinafter  referred  to  as  "State"  and 
Assiniboine  and  Sioux  Tribes  of  the  Fort  Peck  Indian  Reservation, 
hereinafter  referred  to  as  "Tribes." 

The  Tribal  Executive  Board  is  the  governing  body  of  the  Tribes 
and  is  authorized  to  enter  into  this  Agreement  by  Article  VII, 
Section  1,  of  the  Tribes'  Constitution. 

The  State  is  authorized  to  enter  into  this  Agreement  pursuant 
to  ch.  697,  Laws  of  1991  and  the  State-Tribal  Cooperative 
Agreements  Act,  §  18-11-101,  MCA  et  seq. 

The  State  and  the  Tribes  agree  as  follows: 

1.  General  purposes  of  agreement.  The  purposes  of  this 
agreement  are  to: 

(a)  ensure  that  persons  on  the  Fort  Peck  Reservation  who 
are  not  legally  obligated  to  pay  the  state  cigarette  sales  tax 
continue  to  be  able  to  purchase  cigarettes  on  the  Reservation 
without  paying  the  state  tax;  and 

(b)  ensure  that  the  state  cigarette  sales  tax  is 
collected  on  cigarettes  sold  on  the  Fort  Peck  Reservation  to 
persons  who  are' legally  obligated  to  pay  the  state  tax. 

2.  Reservation  Quota.  The  parties  agree  to  establish  a 
maximum  annual  quota  of  cigarettes  to  be  sold  tax  free  ("quota 
cigarettes")  on  the  Fort  Peck  Reservation  as  follows.  The  annual 
quota  shall  initially  be  60,000  cartons  of  cigarettes  per  calendar 
year.  For  1992,  the  quota  shall  be  prorated  by  the  number  of  days 
from  the  effective  date  of  this  agreement  to  the  end  of  the 
calendar  year.  The  parties  agree  that  the  amount  of  the  quota  may 
be  renegotiated  at  any  time  if  either  party  gives  notice  to  the 
other  that  it  does  not  believe  the  quota  accurately  reflects  the 
actual  consumption  of  cigarettes  by  persons  entitled  to  purchase 
cigarettes  without  paying  state  taxes.  The  parties  shall  have 
access  to  each  other's  records  and  the  records  of  the  retailers 
when  renegotiating  the  amount  of  the  quota.    In  order  to  be 
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effective   for   the   next  calendar   year,   a   new  quota  '  must   be 
renegotiated  prior  to  November  30. 

3.  Shipment  of  cigarettes. 

(a)  The  Tribes  shall  license  each  retailer  on  the 
reservation  who  it  determines  is  entitled  to  receive  quota 
cigarettes.  It  shall  provide  the  State  with  the  names  of  each 
retailer  and  the  amount  of  quota  cigarettes  each  retailer  is 
authorized  to  receive  for  each  calendar  year.  The  information 
shall  be  provided  at  least  10  days  before  a  new  calendar  year 
begins.  The  allocation  for  each  retailer  shall  be  the  same  as  the 
previous  calendar  year  unless  changed  by  the  Tribes.  The  State 
shall  allow  quota  cigarettes  to  be  shipped  to  each  licensed 
cigarette  retailer  on  the  Fort  Peck  Reservation,  in  the  amount 
designated  by  the  Tribes  for  that  retailer,  from  the  distributor  or 
distributors  selected  by  each  retailer.  The  distributors  shall  not 
collect  the  state  tax  on  these  quota  cigarettes  from  the  Tribally 
licensed  retailer,  but  shall  stamp  the  quota  cigarettes  and  receive 
a  refund  of  all  prepaid  taxes  from  the  State.  The  quota  cigarettes 
may  be  shipped  at  anytime  during  the  year  as  designated  by  the 
retailers. 

(b)  The  Tribes  agree  that  by  making  available  the  agreed 
upon  amount  of  quota  cigarettes  for  sale  on  the  Fort  Peck 
Reservation,  the  State  of  Montana  has  fulfilled  its  legal 
obligation  to  make  untaxed  cigarettes  available  for  purchase  and 
consumption  by  persons  on  the  Reservation  entitled  to  purchase  tax 
free  cigarettes.  It  is  agreed  that  no  additional  untaxed 
cigarettes  need  to  be  provided  to  the  Reservation  once  the  total 
quota  amount  has  been  shipped  to  the  designated  retailers  on  the 
Reservation  for  any  calendar  year. 

4.  Tribal  law.  The  Tribes  shall  adopt  and  keep  in  force  an 
ordinance  enforcing  the  Reservation  quota  by  prohibiting  the  sale 
of  unstamped  cigarettes  and  by  prohibiting  the  sale  of  untaxed 
cigarettes  to  persons  on  the  Reservation  who  are  not  entitled  to 
purchase  cigarettes  without  paying  the  state  tax.  In  addition,  the 
Tribes  shall  require  licensed  retailers  to  sell  at  or  above  the 
minimum  prices  that  are  set  in  state  law,  and  require  the  Indian 
retailers  to  keep  records  of  all  sales  of  quota  cigarettes.   The 
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records  shall  include  the  names  of  all  the  persons  who  purchase  tax 
exempt  cigarettes,  and  the  date  and  the  amounts  of  all  such 
purchases . 

5.  Effective  date  and  term. 

(a)  This  Agreement  shall  be  effective  the  first  day  of 
the  month  following  receipt  by  the  parties  of  written  notification 
that  the  State  has  adopted  administrative  rules  and  the  Tribes  have 
adopted  an  ordinance  which  specifically  implements  this  Agreement. 

(b)  This  Agreement  shall  remain  in  effect  until  January 
1,  2002,  and  shall  be  automatically  renewed  for  additional 
successive  ten  year  terms  if  no  action  is  taken  by  either  party. 
However,  this  Agreement  may  be  terminated  at  the  end  of  any 
calendar  year  by  either  party  by  delivering  written  notice  of 
termination  to  the  other  party  on  or  before  November  30.  If  the 
State  or  Tribes  terminate  any  other  agreement  on  taxes,  either 
party  may  cancel  this  Agreement  at  any  time  after  30  days'  written 
notice. 

6.  Amendments,  renegotiation  and  renewal.   This  Agreement 
may  be  amended  only  by  written  instrument  signed  by  both  parties. 

7.  Reservation  of  rights  and  negative  declaration.  The 
State  and  Tribes  have  entered  into  this  Agreement  in  part  to 
resolve  a  legal  dispute  and  avoid  litigation.  The  parties  agree 
that  by  entering  into  this  Agreement,  neither  the  State  nor  the 
Tribes  shall  deem  to  have  waived  any  rights,  arguments  or  defenses 
available  in  litigation  on  any  subject.  This  Agreement  is 
specifically  not  intended  to  reflect  or  be  viewed  as  reflecting  in 
this  or  any  context  either  party's  position  with  respect  to  the 
jurisdictional  authority  of  the  other.  Nothing  in  this  Agreement 
or  in  any  conduct  undertaken  pursuant  thereto  shall  be  deemed  as 
enlarging  or  diminishing  the  jurisdictional  authority  of  either 
party  except  to  the  extent  necessary  to  implement  and  effectuate 
the  Agreement's  terms.  This  Agreement,  conduct  pursuant  thereto  or 
conduct  in  the  negotiations  or  renegotiations  of  this  Agreement 
shall  not  be  offered  as  evidence,  otherwise  referred  to  in  any 
present  or  future  litigation,  or  used  in  any  way  to  further  either 
party's  equitable  or  legal  position  in  any  litigation.  By  entering 
into   this  Agreement,   neither   the   State   nor   the  Tribes   are 
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forfeiting  any  legal  rights  to  apply  their  respective  taxes 
otherwise  except  as  specifically  set  forth  in  this  Agreement.  This 
Agreement  does  not  apply  to  any  state  tax  collected  other  than  the 
tax  on  cigarettes  as  provided  in  MCA,  1991.  It  does  not  apply  to 
any  other  taxes  or  fees  of  any  nature  collected  by  the  State.  This 
Agreement  does  not  apply  to  any  other  tax  collected  by  any  other 
agency  or  subdivision  of  the  State  of  Montana. 

8.  Notices .  All  notices  and  other  communications  required 
to  be  given  under  this  Agreement  by  the  Tribes  and  the  State  shall 
be  deemed  to  have  been  duly  given  when  delivered  in  person  or 
posted  by  United  States  certified  mail,  return  receipt  requested, 
with  postage  prepaid,  addressed  as  follows: 

(a)  If  to  the  Tribes: 

Chairman 

Fort  Peck  Tribal  Executive  Board 

Post  Office  Box  1027 

Poplar,  Montana   59255 

(b)  If  to  the  State: 

Director  of  Revenue 
Montana  Department  of  Revenue 
Room  455,  Mitchell  Building 
Helena,  Montana   59620 

Notice  shall  be  considered  given  on  the  date  of  mailing. 


DATED  this 


day  of 


,  199 


MONTANA  DEPARTMENT  OF  REVENUE 


DENIS  ADAMS,  Director 


DATED  this 


day  of 


,  199 


ASSINIBOINE  AND  SIOUX  TRIBES 


CALEB  SHIELDS 

Chairman,  Tribal  Council 

Reservation 
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FORT  PECK  -  MONTANA 

ALCOHOLIC  BEVERAGES  TAX 

AGREEMENT 

THIS   AGREEMENT   is   entered   into   this   day   of 

,  199 ,  by  and  between  the  State  of  Montana, 

Department  of  Revenue,  hereinafter  referred  to  as  "State"  and 
Assiniboine  and  Sioux  Tribes  of  the  Fort  Peck  Indian  Reservation, 
hereinafter  referred  to  as  "Tribes." 

The  Tribal  Executive  Board  is  the  governing  body  of  the  Tribes 
and  is  authorized  to  enter  into  this  Agreement  by  Article  VII, 
Section  1,  of  the  Tribes'  Constitution. 

It  is  understood  that  this  agreement  is  not  effective  until 
specifically  authorized  by  the  1993  Montana  Legislature. 

The  State  and  the  Tribes  agree  as  follows: 

1.  General  purposes  of  agreement.  The  purposes  of  this 
agreement  are  to  avoid  legal  controversy  and  possible  litigation 
over  the  taxation  on  the  sale  of  alcoholic  beverages  within  the 
exterior  boundaries  of  the  Fort  Peck  Indian  Reservation 
(hereinafter  referred  to  as  "Reservation"),  to  avoid  dual  taxation 
of  such  sales  of  alcoholic  beverages  by  both  the  Tribes  and  the 
State,  and  to  ensure  that  the  same  level  of  taxation  is  imposed  on 
the  sale  of  alcoholic  beverages  both  within  and  outside  the 
boundaries  of  the  Reservation. 

2.  State  law.  The  State  imposes  taxes  on  sales  of  alcoholic 
beverages  by  all  persons  within  the  State's  jurisdiction  under  Part 
4,  Chapter  1,  Title  16,  Montana  Code  Annotated,  including  the 
liquor  excise  tax,  §§  16-1-401  through  405,  MCA,  and  the  beer  and 
wine  taxes,  §§  16-1-406  through  411,  MCA.  The  State  shall  notify 
the  Tribes  in'  writing  of  any  changes  or  amendments  to  these 
provisions  which  the  State  believes  necessitate  an  amendment  to 
tribal  law  under  this  agreement. 

3.  Tribal  law.  The  Tribes  shall  adopt  and  keep  in  force  an 
ordinance  imposing  taxes  equal  to  the  Montana  liquor  excise  tax  and 
beer  and  wine  taxes,  which  taxes  shall  apply  to  liquor,  beer  and 
wine  sold  to  all  persons  within  the  Tribes'  jurisdiction  on  the 
Reservation  in  a  manner  similar  to  the  Montana  taxes.  The  Tribes 
shall  supply  the  State  with  a  current  copy  of  this  ordinance  as  it 
may  be  amended  from  time  to  time  to  substantially  conform  to  state 
law. 

4.  Collection  and  administration  of  taxes.  The  State  and 
the  Tribes  agree  that  alcoholic  beverages  sold  on  the  Reservation 
shall  not  be  subject  to  both  the  state  tax  and  tribal  tax,  but 
shall  be  subject  to  one  tax.  The  State  agrees  to  collect  both 
taxes  on  the  Reservation  and  to  remit  to  the  Tribes  the  tribal 
liquor  and  beer  and  wine  tax  collected  on  liquor  and  beer  and  wine 
sold  on  the  Reservation  as  determined  by  the  formulas  described 
below. 
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(a)  The  total  amount  of  remittance  distributed  to  the 
Tribes  shall  be: 

(i)  Liquor ;  The  Tribes  will  receive  forty  percent  (40%) 
of  the  total  taxes  collected  on  the  sale  of  liquor  on  the 
Reservation  determined  by  sales  of  liquor  from  retail  liquor 
distributors  on  the  Reservation  for  each  calendar  quarter;  and 

(ii)  Beer  and  Wine:  The  Tribes  will  receive  forty 
percent  (40%)  of  the  total  taxes  collected  on  beer  and  wine 
consumed  on  the  Reservation.  The  amount  so  consumed  will  be 
determined  by  multiplying  the  total  population  of  the  Reservation 
as  determined  by  the  1990  census  by  the  tax  on  the  per  capita 
consumption  per  quarter  of  beer  and  wine  in  Montana  as  determined 
by  the  State  for  the  preceding  calendar  year,  and  then  multiplying 
the  resulting  sum  by  .40. 

(b)  The  State  shall  distribute  the  moneys  due  to  the 
Tribes  under  this  Agreement  no  later  than  thirty  days  from  the  end 
of  each  calendar  quarter.  The  State  will  include  with  each 
distribution  a  statement  showing  how  the  distribution  was 
determined  for  that  quarter. 

(c)  Distributions  will  start  within  thirty  days  from  the 
end  of  the  first  whole  calendar  quarter  after  the  effective  date  of 
this  Agreement  and  continue  until  the  expiration  or  the  termination 
of  this  Agreement  as  provided  Paragraph  5  or  required  by  law.  For 
the  purposes  of  this  Agreement  a  calendar  quarter  begins  on  January 
1,  April  1,  July  1  or  October  1  of  each  year. 

(d)  The  amount  payable  to  the  Tribes  shall  be  in  the 
form  of  a  warrant  issued  by  the  State  of  Montana  payable  to  the 
Tribes  and  sent  to  the  Chairman  of  the  Tribes. 

5.  Term.  This  Agreement  shall  be  for  a  term  of  nine  years 
from  the  effective  date,  subject  to  the  renewal  provision  of 
paragraph  8  unless  terminated  in  writing  by  either  party  upon 
written  notice  to  the  other.  This  Agreement  shall  automatically 
remain  in  effect  for  each  successive  calendar  quarter  beyond  its 
term  if  neither  party  terminates  the  Agreement  as  provided  above  or 
if  the  parties  fail  to  renew  the  Agreement  as  provided  in  paragraph 
8  of  this  Agreement.  Remittance  of  funds  by  the  State  to  the 
Tribes  in  the  event  of  termination  of  the  Agreement  shall  be  as 
follows: 

(a)  If  written  notice  of  termination  is  given  by  the 
State  or  the  Tribes  more  than  thirty  days  prior  to  the  end  of  the 
calendar  quarter,  the  State  shall  be  obligated  to  remit  the  full 
amount  payable  to  the  Tribes  for  the  calendar  quarter  in  which  the 
notice  of  termination  is  given. 

(b)  If  written  notice  of  termination  is  given  by  the 
Tribes  less  than  thirty  days  prior  to  the  end  of  the  calendar 
quarter,  the  State  shall  be  obligated  to  remit  the  full  amount 
payable  to  the  Tribes  for  the  calendar  quarter  in  which  the  notice 
of  termination  is  given. 

(c)  If  the  written  notice  of  termination  is  given  by  the 
State  less  than  thirty  days  prior  to  the  end  of  the  calendar 
quarter,  the  State  shall  be  obligated  to  remit  the  full  amount 
payable  to  the  Tribes  for  the  next  calendar  quarter  following 
notice. 
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The  obligations  stated  in  subparagraphs  (a)  through  (c)  shall 
survive  any  termination  of  this  Agreement. 

6.  Audits.  Either  party  may  examine  or  audit  the  records  of 
the  other  party  to  determine  the  accuracy  of  the  statements  or 
representations  called  for  in  this  Agreement.  The  right  of 
examination  or  audit  shall  exist  during  the  term  of  the  Agreement 
and  for  a  period  one  year  after  the  date  of  any  termination  or 
expiration  of  this  Agreement. 

7.  Effective  date.  If  approved  by  the  Montana  Legislature, 
this  Agreement  shall  be  effective  on  the  1st  day  of  July,  1993,  or 
the  first  day  of  the  whole  calendar  quarter  following  the  initial 
effective  date  of  the  tribal  ordinance  required  under  Paragraph  3, 
whichever  shall  last  occur. 

8.  Amendments,  renegotiation  and  renewal. 

(a)  This  Agreement  may  be  amended  only  by  written 
instrument  signed  by  both  parties. 

(b)  Six  months  prior  to  expiration  of  the  initial  nine 
year  term  provided  in  paragraph  5  of  this  Agreement,  the  parties 
shall  meet  to  .negotiate  in  good  faith  a  renewal  of  the  Agreement. 

9.  Reservation  of  rights  and  negative  declaration.  The 
State  and  Tribes  have  entered  into  this  Agreement  in  part  to 
resolve  a  legal  dispute  and  avoid  litigation.  The  parties  agree 
that  by  entering  into  this  Agreement,  neither  the  State  not  the 
Tribes  shall  deemed  to  have  waived  any  rights,  arguments  or 
defenses  available  in  litigation  on  any  subject.  This  Agreement  is 
specifically  not  intended  to  reflect  or  be  viewed  as  reflecting  in 
this  or  any  context  either  party's  position  with  respect  to  the 
jurisdictional  authority  of  the  other.  Nothing  in  this  Agreement 
or  in  any  conduct  undertaken  pursuant  thereto  shall  be  deemed  as 
enlarging  or  diminishing  the  jurisdictional  authority  of  either 
party  except  to  the  extent  necessary  to  implement  and  effectuate 
the  Agreement's  terms.  This  Agreement,  conduct  pursuant  thereto  or 
conduct  in  the  negotiations  or  renegotiations  of  this  Agreement 
shall  not  be  offered  as  evidence,  otherwise  referred  to  in  any 
present  or  future  litigation,  or  used  in  any  way  to  further  either 
party's  equitable  or  legal  position  in  any  litigation.  By  entering 
into  this  Agreement,  neither  the  State  nor  the  Tribes  are 
forfeiting  any  legal  rights  to  apply  their  respective  taxes  except 
as  specifically  set  forth  in  this  Agreement.  This  Agreement  does 
not  apply  to  any  state  tax  collected  other  than  the  tax  on  liquor 
and  beer  and  wine  as  provided  in  §§  16-1-401  through  411,  MCA, 
1991.  It  does  not  apply  to  any  other  taxes  or  fees  of  any  nature 
collected  by  the  State.  This  Agreement  does  not  apply  to  any  other 
tax  collected  by  any  other  agency  or  subdivision  of  the  State  of 
Montana. 

10.  Notices.  All  notices  and  other  communications  required 
to  be  given  under  this  Agreement  by  the  Tribes  and  the  State  shall 
be  deemed  to  have  been  duly  given  when  delivered  in  person  or 
posted  by  United  State  certified  mail,  return  receipt  requested, 
with  postage  prepaid,  addressed  as  follows: 
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(a)   If  to  the  Tribes; 


Chairman 

Fort  Peck  Tribal  Executive  Board 

Post  Office  Box  1027 

Poplar,  Montana   69255 


(b)   If  to  the  State; 


Director  of  Revenue 
Department  of  Revenue 
Room  455,  Mitchell  Building 
Helena,  Montana   59620 


Notice  shall  be  considered  given  on  the  date  of  mailing. 

DATED  this  day  of ,    199. 

MONTANA  DEPARTMENT  OF  REVENUE 


DENIS  ADAMS,  Director 


DATED  this 


day  of 


,  199 


ASSINIBOINE  AND  SIOUX  TRIBES 


CALEB  SHIELDS 

Chairman,  Tribal  Council 

Reservation 


FORT  PECK  TRIBES  -  ALCOHOL  TAX  AGREEMENT  4  OF  4 


APPENDIX  D 


27 


LC0145 

****  Bill  No.  *** 

Introduced  By  ♦*♦*****♦**** 

By  Request  of  The  Committee  on  Indian  Affairs,  And 

The  Revenue  Oversight  Committee 

A  Bill  for  an  Act  entitled:  "An  act  clarifying  that  the  State- 
Tribal  Cooperative  Agreements  Act  includes  assessment  and 
collection  of  a  tax  or  license  or  permit  fee;  establishing 
requirements  for  tax  collection  under  a  state- tribal  tax 
agreement;  amending  sections  15-70-234,  18-11-103,  and  18-11-104, 
MCA;  and  providing  an  effective  date  and  an  applicability  date." 

WHEREAS,  the  Legislature  finds  it  necessary  to  clarify  the 
State-Tribal  Cooperative  Agreements  Act  to  reduce  the  delays  in 
implementing  taxation  agreements  entered  into  between  the  State 
of  Montana  and  Montana  Indian  Tribes;  and 

WHEREAS,  clarifying  the  State-Tribal  Cooperative  Agreements 
Act  will  also  reduce  the  need  for  duplicative  language  resulting 
in  increased  costs  associated  with  publication  of  the  Montana 
Code  Annotated;  and 

WHEREAS,  the  Court  in  the  Oklahoma  Tax  Commission  v.  Citizen 
Band  Potawatomi  Indian  Tribe  of  Oklahoma.  Ill  S.  Ct .  905  (1991), 
stated,  among  alternatives,  that  the  state  and  a  tribe  may  adopt 
a  "mutually  satisfactory  regime"  for  collection  of  a  tax,  but  did 
not  mandate  that  a  state  collect  the  tax;  and 

WHEREAS,  in  an  effort  to  promote  a  government -to -government 
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relationship  between  the  State  of  Montana  and  Montana  Indian 
Tribes,  and  in  recognition  that  both  the  State  and  tribal 
governments  must  be  trusted  to  act  responsibly,  it  is  appropriate 
that  the  party  designated  to  collect  taxes  on  an  Indian 
reservation  pursuant  to  any  agreement  be  subject  to  negotiation. 
THEREFORE,  the  Legislature  of  the  State  of  Montana  finds  it 
appropriate  to  amend  the  State-Tribal  Cooperative  Agreements  Act 
to  specifically  include  tax  collection  and  to  establish  specific 
requirements  for  tax  collection  by  either  the  State,  public 
agency,  or  a  Montana  Indian  Tribe. 

Be  it  enacted  by  the  Legislature  of  the  State  of  Montana: 

NEW  SECTION.   Section  1.   Purpose.   (1)   It  is  the  intent  of 
the  legislature  that  this  part  be  used  to  promote  cooperation 
between  state  agencies  and  sovereign  tribal  governments  in 
niutually  beneficial  activities  and  services. 

(2)   It  is  also  the  goal  of  the  legislature  to  prevent  the 
possibility  of  dual  taxation  by  governments  while  promoting 
state,  local  and  tribal  economic  development. 

Section  2.   Section  18-11-103,  MCA,  is  amended  to  read: 

"18-11-103.   Authorization  to  enter  agreement  --  general 
contents.   (1)   Any  one  or  more  public  agencies  may  enter  into  an 
agreement  with  any  one  or  more  tribal  governments  toj. 

(a)   perform  any  administrative  service,  activity,  or 
undertaking  that  any  of  the  public  agencies  or  tribal  governments 
entering  into  the  contract  is  authorized  by  law  to  perfornvr-;  and 
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iiii assess  and  collect  any  tax  or  license  or  permit  fee 

lawfully  imposed  by  the  tribal  aovernment  and  public  agencies  and 
to  share  the  revenues  from  the  assessment  and  collection. 

(2)   The  agreement  shall  must  be  authorized  and  approved  by 
the  governing  body  of  each  party  to  the  agreement.   If  a  state 
agency  is  a  party  to  an  agreement,  the  director  of  the  agency  is 
the  governing  body. 

-f2^  (3)   The  agreement  shall  must  set  forth  fully  the 

powers,  rights,  obligations,  and  responsibilities  of  the  parties 

to  the  agreement . " 

{internal  References   to  18-11-103: 
18-11-104} 

Section  3.      Section  18-11-104,    MCA,    is   amended  to  read: 

"18-11-104.      Detailed  contents  of  agreement.    The  agreement 

authorized  by  18-11-103    ohall  must   specify  the   following: 

(1)  its  duration; 

(2)  the  precise  organization,  composition,  and  nature  of 
any  separate  legal  entity  created  thereby; 

(3)  the  purpose  of  the  agreement; 

(4)  the  manner  of  financing  the  agreement  and  establishing 
and  maintaining  a  budget  therefor; 

(5)  the  method  to  be  employed  in  accomplishing  the  partial 
or  complete  termination  of  the  agreement  and  for  disposing  of 
property  upon  such  partial  or  complete  termination; 

(6)  provision  for  administering  the  agreement,  which  may 
include  creation  of  a  joint  board  responsible  for  such 
administration; 

3  LC0145 


Draft  Copy 

Printed  9:21  am  on  November  18,  1992 

(7)  the  manner  of  acquiring,  holding,  and  disposing  of  real 
and  personal  property  used  in  the  agreement;  and 

(8)  when  if  an  agreement  involves  law  enforcement: 

(a)  the  minimum  training  standards  and  qualifications  of 
law  enforcement  personnel; 

(b)  the  respective  liability  of  each  public  agency  and 
tribal  government  for  the  actions  of  law  enforcement  officers 
when  acting  under  the  provisions  of  an  agreement; 

(c)  the  minimum  insurance  required  of  both  the  public 
agency  and  the  tribal  government;  and 

(d)  the  exact  chain  of  command  to  be  followed  by  law 
enforcement  officers  acting  under  the  provisions  of  an  agreement; 
etnd  or 

(9)  if  an  agreement  involves  the  assessment  and  collection 
of  a  similar  tax  or  license  or  permit  fee  by  the  state  or  public 
agency  and  a  tribal  government; 

(a)  the  procedure  for  determining  the  amount  of  revenue  to 
be  shared  by  the  state  or  public  agency  and  tribal  government: 

(b)  the  procedures  for  collection  of  the  shared  revenue; 

(c)  a  statement  specifying  the  administrative  expenses  to 
be  deducted  pursuant  to  [section  41  bv  the  collector  of  the  tax- 
license  or  permit  fee: 

lil) a  statement  that  the  government  or  agency  collecting 

the  tax  or  license  or  permit  fee  will  be  subject  to  an  audit 
report  of  revenue  collected  and  administrative  expenditures; 

i£j a  statement  that  the  state  or  public  agency  and  the 

tribe  will  cooperate  to  collect  only  one  tax  and  will  share  the 
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revenue  as  specified  in  the  agreement; 

(f)  a  statement  that  a  taxpayer  may  not  be  required  to  pav 
both  the  state  tax  and  the  tribal  tax  but  shall  pav  only  one  tax 
to  one  government  in  an  amount  established  in  the  agreement; 

(g)  a  statement  that  the  parties  to  the  agreement  are  not 
forfeiting  any  legal  rights  to  apply  their  respective  taxes  by- 
entering  into  an  agreement,  except  as  specifically  set  forth  in 
the  agreement ;  and 

-(-9->-  (10)   any  other  necessary  and  proper  matters,  including 
a  statement  outlining  the  agreed-upon  use  of  the  revenue  by  the 
parties  to  the  agreement. " 
{internal  References  to  18-11-104:  None.} 

NEW  SECTION.   Section  4.   Revenue  Account  --  administrative 
account  --  distribution  of  revenue.   (1)   The  revenue  collected 
by  the  state,  public  agency,  or  a  tribal  government  under  a 
state- tribal  cooperative  agreement  and  the  administrative 
expenses  deducted  under  subsection  (2)  from  the  total  revenue 
collected  must  be  deposited  in  separate  special  revenue  accounts. 

(2)  The  administrative  expenses  deducted  by  the  state, 
public  agency  or  a  tribal  government  for  collection  of  revenue 
may  not  exceed  the  actual  cost  of  collecting  the  revenue  on  a 
reservation,  or  5%,  whichever  is  less.   Money  from  the 
administrative  account  may  be  expended  only  for  the  purpose  of 
administering  the  tax  or  fee  imposed  under  the  state -tribal 
cooperative  agreement. 

(3)  Except  for  the  administrative  amount  deducted  under 
subsection  (2) ,  the  revenue  collected  a  state -tribal  agreement 
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must  be  deposited  in  a  state  special  revenue  account  or  a 
separate  tribal  account,  and  must  be  disbursed,  as  provided  for 
in  the  agreement,  on  a  quarterly  basis. 

(4)   If  a  tax  or  license  or  permit  fee  is  collected  pursuant 
to  a  state- tribal  cooperative  agreement,  each  party  must  receive 
its  share  as  provided  in  the  agreement,  notwithstanding  any 
contrary  state  statutory  or  tribal  ordinance  distribution 
formula.   For  distribution  of  the  remainder,  the  statutory  or 
tribal  distribution  formula  must  apply  as  if  the  amount  remaining 
after  each  party  to  the  agreement  receives  its  share  were  the 
total  revenue  collected  from  the  tax  or  license  or  permit  fee. 
Section  5.   Section  15-70-234,  MCA,  is  amended  to  read: 
"15-70-234.   Cooperative  agreement  --  allocation  of  motor 
fuels  taxes  to  tribal  governments.  (1)  In  order  to  prevent  the 
possibility  of  dual  taxation  of  motor  fuels  purchased  by  Montana 
citizens  and  businesses  on  Indian  reservations,  the  department  of 
transportation  and  an  Indian  tribe  may  enter  into  a  cooperative 
agreement.  The  department  of  transportation  may,  with  the 
concurrence  of  the  attorney  general,  include  as  a  member  of  the 
negotiating  team  a  representative  of  the  department  of  justice 
who  has  expertise  in  Indian  matters.  The  department  of 
transportation  shall  report  the  status  of  cooperative  agreement 
negotiations  to  each  meeting  of  the  revenue  oversight  committee. 
After  negotiations  are  complete,  the  agreement  must  be  presented 
to  the  revonuG  overaight  comnuLtec  for  review  and  comment  before 
the  final  agreement  ±s   must  be  submitted  to  the  attorney  general 
for  approval  pursuant  to  18-11-105.   The  agreement  muat  provide 
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that  under  conditiong  gpccified  in  thio  SGGtion, — the  state  and 
the  tribe  will  cooperate  to  collect  only  one  tax  that  is  at  the 
gome  level  as   the  tax  outside  the  boundaries  of  the  reservation 
and  will  share  the  revenue  as  provided  in  this  geetion. — ¥he 
agreement  mugt  provide  that  the  state  and  the  tribe  are  not 
forfeiting  any  legal  rights  to  apply  their  respective  taxes  by 
entering  into  an  agreement, — except  as  specifically  set  forth  in 
the  agreement . — 

42^ The  agreement  may  provide  that  the  distributor  may  not 

be  required  to  pay  both  the  gtate  tax  and  the  tribal  tax  but 
ahall  pay  only  one  tax  to  the  gtate  in  an  amount  equal  to  the  tax 
paid  on  gasoline  that  ig  not  subject  to  a  tribal  tax. 

-f3-) The  agreement  may  provide  that  after  deducting 

administrative  expenses  equal  to  5%  of  the  amount  determined 
under  subsection — f2^ — and  the  amounts  necessary  for  refunds, — the 
department  of  transportation  shall, — on  a  quarterly  basis, 
distribute  the  remaining  amount  to  the  tribal  government. 

-H-) The  agreement  may  provide  for  the  collection, — use, — aftd 

distribution  of  the  tax. " 

{internal  References   to  15-70-234: 
15-70-235    (2)  15-70-236    (3)) 

NEW  SECTION.   Section  6.  {standard}  Codification 
instruction.   [Sections  1  and  4]  are  intended  to  be  codified  as 
an  integral  part  of  Title  18,  chapter  11,  part  1,  and  the 
provisions  of  Title  18,  chapter  11,  part  1,  apply  to  [sections  1 
and  4] . 

NEW  SECTION.   Section  7.  Effective  date  - 
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{standard}  Applicability  date.   [This  act]  is  effective  July  1, 
1993,  and  applies  to  tax  agreements  entered  into  on  or  after  the 
[effective  date  of  this  act]  . 


■END- 


{ Eddye  McClure 
Staff  Attorney 
Montana  Legislative  Council 
(406)  444-3064} 
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CHAPTER  TWO 

MISCELLANEOUS  ISSUES 
BEFORE  THE  REVENUE  OVERSIGHT  COMMITTEE 

During  the  1991-92  interim,  the  Revenue  Oversight  Committee  (Committee) 
considered  a  number  of  issues  in  addition  to  conducting  formally  structured 
studies.   This  chapter  provides  a  brief  summary  of  those  issues  and 
Committee  action,  if  any. 

MONITORING  REVENUE  COLLECTIONS 

Senate  Bill  No.  341  (Ch.  608,  L.  1989)  first  authorized  the  Committee  to 
estimate  for  the  Legislature  the  amount  of  revenue  available  for 
appropriation.   The  bill  also  directed  the  Committee  to  issue  periodic  reports 
to  the  Legislature  in  regular  session  and  in  the  interim  on  the  Committee's 
current  revenue  estimate.   House  Bill  No.  558  (Ch.  603,  L.  1991)  revised  the 
procedures  for  estimating  revenue  by  the  Committee.    In  particular,  the 
Legislature  directed  the  Committee  to  adopt  revenue  estimates  by  December 
1  preceding  the  regular  session.  The  Legislature  also  removed  the 
requirement  that  the  Committee  issue  periodic  reports  on  current  revenue 
estimates.   Nevertheless,  the  most  important  review  function  undertaken  by 
the  Committee  in  the  interim  was  the  monitoring  of  revenue  collections. 
This  task  was  particularly  important  during  the  first  7  months  of  the  interim 
because,  as  the  following  discussion  shows,  the  deteriorating  revenue 
outlook  led  to  the  first  special  session  of  the  interim. 

Shortly  after  the  end  of  the  1991  Regular  Session,  the  Committee  became 
aware  of  a  potential  shortfall  in  revenue.   At  the  Committee's  first  meeting, 
on  May  31,  1991,  Terry  Johnson,  Principal  Analyst,  Office  of  the  Legislative 
Fiscal  Analyst,  reported  that  fiscal  year  1991  individual  income  tax 
collections  would  be  about  $20.7  million  less  than  anticipated  in  House  Joint 
Resolution  No.  24  (HJR  24),  which  was  passed  by  the  52nd  Legislature.' 
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The  shortfall  was  due  primarily  to  a  decline  in  the  payment  of  estimated 
taxes  on  nonwage  and  salary  income  (e.g.,  farm  income,  interest,  dividends, 
and  royalty  payments).   These  components  of  personal  income  have  become 
a  larger  share  of  individual  income  tax  collections  since  the  enactment  of  the 
federal  Tax  Reform  Act  of  1986.    Mr.  Johnson  said  that  if  individual  income 
tax  collections  were  to  lag  estimates  by  the  same  amount  in  each  of  the 
next  2  years,  then  a  $40  million  negative  cash  balance  could  occur  by  the 
end  of  fiscal  year  1993. 

Steve  Bender,  Assistant  Director,  Office  of  Budget  and  Program  Planning, 
told  the  Committee  that  layoffs  in  the  timber  and  mining  industries  in  the 
state  had  also  contributed  to  the  slowdown  in  tax  collections.   A  strong 
economic  recovery  (predicted  by  many  economic  forecasts)  would  offset  the 
current  shortfall.    Both  he  and  Mr.  Johnson  agreed  that  it  was  too  early  to 
project  a  $40  million  shortfall  based  on  current  data. 

At  the  August  2,  1991,  Committee  meeting,  Mr.  Johnson  reported  that  total 
general  fund  and  state  school  equalization  revenue  collections  for  fiscal  year 
1991  were  $11.1  million  and  $30.4  million,  respectively,  below  estimates 
contained  in  HJR  24.^   Mr.  Johnson  said  that  individual  income  taxes, 
corporation  income  taxes,  federal  mineral  royalties,  and  the  statewide 
40-mill  school  levy  accounted  for  most  of  the  shortfall. 

Total  personal  income  taxes  were  $17.5  million  below  the  amount 
anticipated  by  HJR  24  primarily  due  to  the  decline  in  taxes  paid  on  nonwage 
and  salary  income.    Mr.  Johnson  could  not  explain  the  reason  for  the  decline 
in  nonwage  and  salary  income  because  statistical  information  on  the 
components  from  this  source  would  not  be  available  until  December. 

The  revenue  shortfall  from  the  40-mill  levy  may  have  occurred  because  some 
counties  did  not  transmit  the  entire  amount  of  the  levy  to  the  State 
Treasurer.   The  economic  recession  may  have  accounted  for  lower  than 
expected  receipts  from  corporation  taxes,  while  lower  petroleum  prices  and 
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less  coal  being  mined  on  federal  lands  may  have  accounted  for  the  shortfall 
in  federal  royalties. 

Mr.  Steve  Yeakel,  Director,  Office  of  Budget  and  Program  Planning,  told  the 
Committee  that  the  budget  office  would  perform  a  detailed  analysis  of 
revenue  sources  and  would  make  recommendations  to  the  Governor.   These 
recommendations  would  include  possible  expenditure  reductions  and  the 
development  of  procedures  to  ensure  the  proper  transmittal  of  revenue  from 
the  40-mill  levy.   Mr.  Yeakel  emphasized  that  the  administration  was  not 
going  to  make  any  hasty  decisions  until  a  thorough  analysis  of  the  revenue 
components  had  been  completed. 

At  the  Committee's  October  4,  1991,  meeting,  Mr.  Johnson  presented  a 
report  on  estimated  fund  balances  for  the  general  fund  and  the  state  school 
equalization  account,  an  analysis  of  the  budget  office's  revised  revenue 
estimates,  and  a  report  on  revenue  collections  for  the  first  quarter  of  fiscal 
year  1992  (July  1,  1991,  through  September  30,  1991).^  According  to  Mr. 
Johnson,  the  budget  office  estimated  that  revenue  collections  for  the  1993 
biennium  would  be  $48.8  million  below  the  level  adopted  by  the  Legislature 
in  HJR  24.   Coupled  with  a  $24  million  shortfall  in  fiscal  year  1991,  the 
budget  office  anticipated  a  general  fund  deficit  of  $52.4  million  in  1993.  As 
a  result,  the  Governor  asked  state  agencies  to  identify  a  total  of  $71 .1 
million  in  budget  reductions.   If  these  budget  reductions  were  achieved, 
there  would  be  an  $18.7  million  surplus  in  the  general  fund  at  the  end  of  the 
1993  biennium. 

Based  on  revenue  collections  through  September  30,  1991,  that  were 
reported  in  Mr.  Johnson's  summary,  some  Committee  members  questioned 
whether  the  revenue  outlook  was  as  gloomy  as  the  budget  office  predicted. 
Mr.  Johnson  said  that  while  the  rates  of  growth  in  collections  were  on  track 
with  HJR  24  economic  assumptions,  the  level  of  collections  are  below  HJR 
24  estimates  because  of  the  shortfall  in  fiscal  year  1991  collections.    Mr. 
Yeakel  said  that  the  underlying  trends  indicate  a  revenue  shortfall  for  the 
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biennium.  He  said  that  from  his  perspective,  it  would  be  imprudent  to  delay 
budget  reductions  if  it  means  sharper  cuts  in  the  future/ 

The  revenue  outlook  had  not  improved  by  November  1991.   At  the 
Committee's  December  13,  1991,  meeting,  Mr.  Johnson  reported  that 
revenue  collections  from  individual  income  taxes,  oil  severance  taxes,  and 
investment  earnings  were  not  keeping  pace  with  the  HJR  24  estimates.^ 
Higher  than  anticipated  collections  from  other  sources  would  not  offset  the 
shortfalls  in  income  tax  and  severance  tax  collections  and  investment 
earnings.    Mr.  Johnson  noted  that  although  individual  income  tax  collections 
through  November  were  higher  than  adjusted  fiscal  year  1991  collections 
during  the  same  period,  total  collections  were  below  HJR  24  estimates. 
Again,  the  shortfall  was  due  primarily  to  lower  than  expected  collections 
from  nonwage  and  salary  components  of  personal  income.    Lower  than 
anticipated  oil  prices  and  lower  interest  rates  led  to  the  shortfall  in  the  other 
two  sources  of  revenue. 

The  Office  of  Budget  and  Program  Planning  estimated  that  revenue 
collections  for  fiscal  years  1991,  1992,  and  1993  would  be  $73.3  million 
less  than  estimated  by  HJR  24.   Governor  Stan  Stephens  attempted  to 
address  the  revenue  shortfall  by  executive  order.   Under  the  authority 
granted  in  17-7-140,  MCA,  the  Governor  signed  Executive  Order  No.  28-91, 
which  directed  state  agencies  and  the  University  System  to  balance  the 
state  budget  by  reducing  expenditures,  transferring  fund  balances,  and 
revising  certain  agency  revenue  estimates.   The  constitutionality  of  the 
Governor's  order  was  challenged  in  District  Court  by  several  associations 
affiliated  with  the  University  System  and  four  legislators.    Judge  Jeffrey 
Sherlock,  First  Judicial  District,  Lewis  and  Clark  County,  determined  that 
17-7-140,  MCA,  was  an  unconstitutional  delegation  of  authority  to  the 
Governor.    In  a  related  matter,  in  the  official  statement  for  the  issuance  of 
$85  million  in  tax  and  revenue  anticipation  notes,  the  Governor  had 
committed  himself  to  calling  a  special  session  if  he  was  enjoined  from 
balancing  the  budget  by  executive  order.* 
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On  December  11,  1991,  Governor  Stephens  called  the  Legislature  into 
special  session,  commencing  January  6,  1992,  for  the  purpose  of  balancing 
the  state  budget.    Part  of  the  Governor's  call  directed  the  Legislature  to 
revise  the  revenue  estimates  contained  in  HJR  24. 

At  the  December  13,  1991,  Committee  meeting,  Mr.  Johnson  recommended 
that  the  Committee  limit  itself  to  revising  the  assumptions  relating  to 
individual  income  tax  collections,  oil  severance  taxes,  and  investment 
earnings. 

The  Committee  met  January  3  and  4,  1992,  to  revise  the  assumptions 
relating  to  individual  income  taxes,  oil  severance  taxes,  and  investment 
earnings.   The  Committee  heard  reports  from: 

•  Dr.  Paul  Polzin,  Director,  Bureau  of  Economic  and  Business 
Research,  University  of  Montana,  on  general  economic 
conditions  in  Montana; 

•  Mr.  James  Penner,  Chief  Investment  Officer,  Montana  Board 
of  Investments,  on  anticipated  short-term  interest  rates  for  the 
investment  of  the  Treasurer's  cash  balance  and  the 
reinvestment  rate  for  the  various  trust  accounts;  and 

•  Mr.  Walt  Webb,  Regional  Tax  Manager,  Shell  Oil,  and  Mr. 
William  Tullock,  Meridian  Oil,  on  future  oil  and  gas  prices  and 
production  levels  in  Montana. 

Dr.  Polzin  gave  several  reasons  for  the  slow  recovery  from  the  national 
recession  that  lasted  from  the  fourth  quarter  of  1 990  through  the  first 
quarter  of  1991.   These  reasons  included  a  decline  in  consumer  confidence, 
slow  growth  in  the  purchase  of  consumer  durable  goods,  stagnant 
investment  in  nonresidential  construction,  cuts  in  defense  spending,  and 
lower  spending  by  state  and  local  governments.    Dr.  Polzin  said  that  over  the 
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last  10  years,  the  Montana  economy  has  consistently  grown  at  a  rate  below 
the  national  average.    During  the  1990-91  recession,  however,  the  state's 
economy,  as  measured  by  nonfarm  labor  income,  actually  grew. 

Mr.  Penner  reported  that  both  short-term  and  long-term  interest  rates  have 
declined  since  the  Legislature  adopted  its  revenue  estimating  resolution.   The 
decline  in  long-term  interest  rates  has  reduced  the  income  earning  potential 
of  the  permanent  coal  tax  trust  fund.    He  reported  that  corporate  bonds  have 
been  called  (redeemed).  The  proceeds  of  the  call  have  been  reinvested  in 
other  securities  that  pay  lower  interest  rates.   The  decline  in  short-term 
interest  rates  has  reduced  the  rate  of  return  on  short-term  investments  in  the 
Treasurer's  cash  account. 

Mr.  Webb  and  Mr.  Tullock  predicted  flat  oil  prices  for  the  next  2  years.    Mr. 
Webb  pointed  out  that  there  is  no  worldwide  shortage  of  oil  and  that  there 
would  likely  be  an  oil  glut.    Kuwait  began  oil  production  after  the  Gulf  War 
sooner  than  was  expected.    Production  in  Kuwait  may  reach  950,000  barrels 
a  day  by  the  summer  of  1992.   Higher  production  levels  are  expected  from 
Saudi  Arabia  and  the  former  Soviet  Union  Republics. 

Following  these  reports  and  recommendations  from  the  Legislative  Fiscal 
Analyst  and  the  Office  of  Budget  and  Program  Planning,  the  Committee 
adopted  revised  economic  assumptions.   The  Committee  adopted  a  number 
of  assumptions,  but  two  areas  merit  specific  comment.   The  Committee 
adopted  the  assumption  that  oil  production  would  decline  by  3%  a  year,  but 
adopted  an  average  oil  price  higher  than  that  recommended  by  the  oil 
industry.    In  addition,  the  Committee  formulated  new  assumptions  for 
growth  rates  in  nonwage  and  salary  income.   These  new  assumptions  for 
the  components  of  nonwage  and  salary  income  were  established  because  of 
their  increasing  importance  in  total  individual  income  tax  collections.    The 
new  assumptions  included  anticipated  annual  growth  rates  in  interest  and 
dividend  income;  net  business  income;  capital  gains;  rent,  royalty,  and 
partnership  income;  and  other  nonwage  and  salary  income. 
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Although  a  number  of  other  revenue  sources  were  performing  better  or 
worse  than  anticipated  by  HJR  24,  the  Committee  did  not  revise  the 
assumptions  for  most  of  these  other  sources  of  revenue*  because  they 
make  up  a  small  portion  of  total  revenue  and  because  lower  than  anticipated 
collections  from  one  source  were  offset  by  higher  than  anticipated 
collections  from  another  source. 

The  Committee's  revenue  estimates  were  contained  in  House  Joint 
Resolution  No.  1  (HJR  1)  (Sp.  L.  January  1992).  The  revenue  estimates 
finally  adopted  by  the  Legislature  during  the  January  special  session  were 
more  optimistic  (i.e.,  higher)  than  those  recommended  by  the  Committee. 

On  May  15,  1992,  Terry  Johnson  informed  the  Committee  that,  based  on 
data  through  May  11,  1992,  fiscal  year  1992  collections  for  the  general 
fund  and  the  state  school  equalization  account  would  be  about  $25  million 
less  than  estimated  in  HJR  1 .   Again,  the  shortfall  in  revenue  occurred  in 
individual  income  taxes,  oil  severance  taxes,  and  investment  earnings. 

Because  of  the  continuing  revenue  shortfalls  and  the  increasing  likelihood  of 
large  negative  cash  and  fund  balances  at  the  end  of  the  1993  biennium,  the 
Governor  issued  a  call  for  a  special  session,  commencing  July  6,  1992,  to 
address  the  disparity  between  budgeted  expenditures  and  anticipated 
revenue.  The  Committee  met  July  6,  1992,  to  revise  the  revenue  estimates 
contained  in  HJR  1 .  The  Committee  did  not  revise  any  of  the  economic 
assumptions  but,  rather,  estimated  fiscal  year  1993  revenue  based  on  fiscal 
year  1992  collections. 

The  Legislature  enacted  a  number  of  provisions  to  reduce  expenditures  and 
increase  revenue  to  balance  the  state  budget.   The  final  outcome  of  these 
provisions  and  those  enacted  in  the  January  1992  Special  Session  may  not 


*    The  Committee  did  revise  the  assumptions  for  basis  points  on:  the  sale  of  tax  and 
revenue  anticipation  notes,  statewide  taxable  value,  coal  production  and  prices,  and  per  capita 
lottery  sales. 
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be  known  until  after  the  53rd  Legislature  adjourns  in  April  1993.    For 
example.  House  Bill  No.  14  (Ch.  17,  Sp.  L.  January  1992)  requires  the 
payment  of  estimated  individual  income  taxes.    It  was  projected  that  this 
measure  would  accelerate  fiscal  year  1994  income  tax  collections  into  fiscal 
year  1993  by  an  amount  of  $34  million.    However,  the  first  two  payments 
of  estimated  taxes  will  not  occur  until  April  and  June  1993.   The  payment  of 
estimated  taxes  was  an  important  component  of  the  Legislature's  attempt  to 
balance  the  budget.  If  collections  do  not  come  in  as  expected,  the  state's 
tenuous  financial  condition  could  be  severely  strained.   The  doubts 
engendered  by  the  two  special  sessions  as  well  as  the  uncertainties  of  the 
state's  future  economic  performance  will  loom  large  as  the  Committee 
prepares  to  establish  revenue  estimates  for  the  1995  biennium. 

STATE  AND  AGENCY  LIQUOR  STORES 

A  perennial  issue  before  the  Committee  is  the  role  of  the  Department  of 
Revenue  (Department)  in  the  state  control  of  liquor  and  liquor  sales.  The 
major  issue  confronting  the  Committee  late  in  the  interim  was  an  apparent 
change  in  Department  policy  regarding  the  renewal  of  agency  liquor  store 
contracts.* 

Several  agency  liquor  store  operators  appeared  before  the  Committee  at  its 
May  15,  1992,  meeting,  to  complain  about  the  Department's  policy 
regarding  the  solicitation  of  bids  for  agency  liquor  store  contracts.    In 
particular,  they  claimed  that  the  Department  had  reneged  on  agreements  to 
extend  agency  contracts. 

Denis  Adams,  Director,  Department  of  Revenue,  informed  the  Committee 
that  the  Department  had  solicited  bids  for  a  number  of  agency  liquor  stores 
because  the  Montana  Procurement  Act  (Title  18,  chapter  4,  MCA)  prohibits 


State  liquor  stores  are  managed  by  Department  employees  or  by  agency  store 
operators.    Agency  store  operators  (under  contract  with  the  Department)  receive  a  commission 
based  on  a  percentage  of  liquor  sales.    The  amount  of  commission  depends  on  the  size  of  the 
community  in  which  the  agency  store  is  located. 
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the  Department  from  allowing  agency  contracts  to  run  for  more  than  3 
years.   He  cited  18-4-313,  MCA,  which  states,  in  part: 

(1)    Unless  otherwise  provided  by  law,  no  contract,  lease,  or  rental 
agreement  for  supplies  or  services  may  be  made  for  a  longer  period 
than  3  years;  however,  the  department  may  contract  for  the  lease  or 
purchase  of  telecommunications  equipment  and  systems,  data 
processing  equipment,  and  the  department  of  social  and  rehabilitation 
services  medicaid  management  information  system  (MMIS)  for  a 
period  not  to  exceed  10  years.  .  .  . 

He  pointed  out  that,  in  the  past,  the  Montana  Procurement  Act  had  not  been 
a  policy  consideration  in  the  Department's  dealings  with  agency  operators, 
but  that  it  should  have  been. 

Mr.  Adams  also  said  that  changes  in  insurance  and  bonding  requirements  for 
agency  stores  and  the  need  for  better  inventory  management  necessitated 
the  solicitation  of  agency  store  bids.    In  addition,  Mr.  Adams  maintained  that 
periodic  solicitation  of  bids  fosters  broad-based  competition  by  providing  the 
opportunity  to  others  to  operate  agency  liquor  stores. 

Mike  Grunow,  an  agency  store  operator  and  chairman  of  the  Montana 
Agency  Liquor  Store  Association  Steering  Committee,  articulated  some  of 
the  concerns  of  agency  store  operators.  This  Association  was  created 
because  100  agency  operators  were  concerned  that  the  change  in 
Department  policy  regarding  the  solicitation  of  bids  for  agency  stores  could 
result  in  the  loss  of  their  livelihood.    Mr.  Grunow  said  that  many  agency 
contracts  have  been  renewed  on  a  month-to-month  basis.    He  said  that 
several  agency  operators  have  not  had  a  formal  agreement  with  the 
Department  in  2  years.    Many  agents  could  lose  their  investments  by  what 
appears  to  be  a  capricious  change  in  policy  by  the  Department.    He 
recommended  that  the  Department  discontinue  its  solicitation  of  bids  for 
agency  stores  until  the  53rd  Legislature  specifically  addresses  the  issue. 
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The  Committee  was  not  convinced  that  Title  18  applies  to  agency  liquor 
store  contracts.    Senator  Tom  Towe  made  a  motion  that  the  Committee 
recommend  to  the  Department  that  it  suspend  ail  current  bidding  on  agency 
contracts  (except  in  the  case  in  which  an  agent  cannot  operate  a  store)  until 
the  Legislature  can  address  the  issue  in  the  next  session.  In  addition.  Sen. 
Fred  Van  Valkenburg  made  a  motion  that  the  Department  seek  an  Attorney 
General's  opinion  on  whether  the  Montana  Procurement  Act  applies  to  the 
awarding  of  agency  liquor  store  contracts.    Both  motions  carried 
unanimously. 

In  the  July  1992  Special  Session,  Representative  Dan  Harrington  introduced 
a  bill  (House  Bill  No.  48)  that  would  have  required  the  Department  to  give 
preference  to  existing  agency  operators  when  it  solicits  bids  for  agency 
contracts.   An  amendment  to  the  bill  would  also  have  given  preference  to 
persons  leasing  building  space  to  the  Department  for  state  liquor  stores.   The 
bill  passed  in  both  houses  of  the  Legislature  but  was  vetoed  by  the 
Governor. 

Following  the  July  special  session.  Representatives  Bob  Gilbert,  Mike  Foster, 
and  Dan  Harrington  met  with  the  Department  to  discuss  matters  relating  to 
agency  stores,  leases  for  state-owned  liquor  stores,  and  minimum  pricing. 
Mr.  Adams  informed  the  Committee  at  its  August  24,  1992,  meeting  that 
the  Department  had  requested  an  Attorney  General's  opinion  on  whether  the 
Montana  Procurement  Act  applies  to  agency  liquor  store  contracts  directed 
by  the  Committee.    In  addition,  he  said  that  existing  agency  contracts  would 
be  extended  to  May  1993  to  give  the  53rd  Legislature  the  opportunity  to 
address  the  issue  of  agency  contracts.    Mr.  Adams  expressed  willingness  to 
work  with  the  Committee  to  draft  appropriate  legislation  that  would  offer 
protection  for  existing  agency  operators  and  that  would  meet  the  necessary 
bonding  and  insurance  requirements. 
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PROPERTY  TAX  ISSUES 

Valuation  of  Heavy  Equipment 

On  May  31,  1991,  the  Department  informed  the  Committee  that  the 
Department  had  amended  administrative  rules  dealing  with  the  method  of 
valuing  heavy  equipment  for  property  tax  purposes.   The  amended  rules 
would  use  acquired  cost  less  depreciation  as  the  preferred  method  for 
valuing  heavy  equipment  and  the  Green  Guide  (a  national  appraisal  guide)  as 
the  second  method.    Under  the  old  rules,  the  Green  Guide  was  the  preferred 
method  and  acquisition  cost  was  the  second  method.  The  rules  were 
revised  because,  according  to  the  Department,  the  Green  Guide  overvalued 
heavy  equipment  by  an  average  of  22%  and  because  70%  of  heavy 
equipment  in  Montana  is  valued  by  the  acquisition  cost  method.^   Several 
county  officials  objected  to  the  proposed  rule  change  because  of  the 
potential  loss  in  property  tax  revenue.   The  Committee  questioned  whether 
the  Montana  Administrative  Procedure  Act  had  been  violated  because  the 
acquisition  cost  method  had  been  used  prior  to  the  adoption  of 
administrative  rules.   Senator  Van  Valkenburg  made  a  motion  to  request  the 
Department  not  to  adopt  rules  on  changing  the  preferred  method  of  valuing 
heavy  equipment.   The  motion  was  defeated  on  a  4  to  5  vote. 

The  Rosebud  County  Commissioners  filed  a  lawsuit  (Rosebud  County  v. 
Department  of  Revenue)  against  the  Department,  claiming  that  the  change  in 
the  method  of  assessing  heavy  equipment  was  illegal.   The  16th  Judicial 
District  Court  in  Rosebud  County  ruled  in  favor  of  the  county.   The 
Department  appealed  the  decision  to  the  Montana  Supreme  Court.   The 
Supreme  Court  has  not  acted  on  the  appeal. 

Negotiated  Railroad  Property  Tax  Settlements 

The  enactment  of  the  Railroad  Revitalization  and  Regulatory  Reform  Act  of 
1976  limited  a  state's  ability  to  tax  interstate  railroad  property.    Since  1979, 
railroad  property  has  been  taxed  pursuant  to  U.S.  Federal  Court  settlement 
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agreements  between  the  Montana  Department  of  Revenue  and  the 
railroads.^ 

At  the  May  31,  1991,  meeting,  the  Department  informed  the  Committee 
that  a  negotiated  property  tax  settlement  had  been  reached  with  Burlington 
Northern,  Montana  Rail  Link,  and  Union  Pacific  for  tax  years  1991  and  1992. 
Pursuant  to  the  settlement  agreement,  the  1990  market  value  of  each 
railroad  was  imputed  from  taxes  paid  under  a  1990  negotiated  settlement. 
The  1 990  imputed  market  value  for  each  railroad  was  adjusted  by  the  annual 
change  in  the  producer  price  index,  line  haul  operations  for  Class  I  railroads, 
to  determine  1991  market  value  and  1992  market  value. ^  Taxable  value  for 
each  railroad  was  calculated  by  multiplying  its  market  value  for  each  year  by 
the  taxable  percentage  determined  under  15-6-145,  MCA.   The  railroads 
agreed  not  to  protest  1991  and  1992  property  taxes  determined  under  the 
settlement.   In  addition,  the  Department  and  the  railroads  agreed  to  continue 
negotiations  to  adopt  acceptable  methods  for  valuing  railroad  property. 

At  the  Committee's  October  4,  1992,  meeting,  Judy  Rippingale,  Deputy 
Director,  Department  of  Revenue,  reported  on  the  negotiations  with 
Burlington  Northern  Railroad  on  the  determination  of  market  value  for 
property  tax  purposes.   A  central  point  in  the  negotiations  concerned  the 
allocation  of  railroad  property  to  the  various  taxing  jurisdictions  within  the 
state.   An  issue  that  must  be  resolved  is  whether  certain  railroad  property  is 
classified  as  mileage  property  or  situs  property.    Property  allocated  to 
mileage  (i.e.,  market  value  apportioned  to  more  than  one  taxing  jurisdiction) 
would  result  in  an  increase  in  value  of  railroad  property  in  jurisdictions  with, 
typically,  lower  mill  levies  and  a  decrease  in  value  in  jurisdictions  with, 
typically,  higher  mill  levies.    Property  allocated  to  mileage  would  generally 
result  in  lower  property  taxes  paid  by  the  railroads.    Ms.  Rippingale  said  that 
the  Department  and  Burlington  Northern  Railroad  were  close  to  an  agreement 
on  the  issue  of  mileage  property  versus  situs  property. 
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Ms.  Rippingale  also  summarized  the  three  methods  of  determining  the 
market  value  of  railroad  property  under  central  assessment:   the  income 
approach,  the  cost  approach,  and  the  stock  and  debt  approach.*    All  three 
methods  are  employed  (usually  in  the  form  of  a  weighted  average)  in 
determining  the  market  value  of  railroad  property.    Ms.  Rippingale  concluded, 
however,  that  "a  long-term  negotiated  settlement  will  be  the  best  solution 
for  both  the  state  and  the  railroad"  and  that  a  "better  property  tax  rate  can 
probably  be  achieved  by  settlement  rather  than  by  market  value". ^°   Such 
an  arrangement  would  provide  a  stable  and  predictable  level  of  revenue. 
According  to  Ms.  Rippingale,  Burlington  Northern  Railroad  would  be  willing 
to  pay  more  in  property  taxes  than  might  otherwise  be  the  case  without  a 
settlement.^' 

OIL  AND  GAS  ROYALTY  INTEREST  TO  WORKING  INTEREST 

House  Bill  No.  28  (HB  28)  (Ch.  1 1 ,  Sp.  L.  June  1989),  enacted  into  law  in 
response  to  a  court  decision  that  declared  the  system  of  school  finance  in 
Montana  unconstitutional,  contained  a  provision  that  substantially  changed 
the  way  in  which  oil  and  natural  gas  are  taxed  at  the  local  level.   Prior  to  the 
enactment  of  HB  28,  oil  and  natural  gas  production,  other  than  new 
production,  was  taxed  at  100%  of  net  proceeds  subject  to  state  and  local 
mill  levies.  The  Legislature  concluded  that  increases  in  county  school 
equalization  levies  and  the  imposition  of  a  statewide  school  equalization  levy 
contained  in  the  new  law  would  impose  a  financial  hardship  on  the  energy 
producing  industries.    In  addition,  there  was  a  desire  to  eliminate  the 
variation  in  local  tax  rates  because  of  differences  in  mill  levies  and  to 
simplify  the  taxation  of  oil  and  gas  by  basing  taxes  on  gross  value  rather 
than  on  net  proceeds.    In  response  to  these  considerations,  HB  28  provided 
for  a  flat  tax  of  5%  on  the  gross  value  of  coal  production  and  for  various 


*      See  Dave  Bohyer,  From  Liquor  Stores  to  Burlington  Northern  Railroad:    Issues  Before  the 
Revenue  Oversight  Committee  (Helena,  Montana  Legislative  Council,  December  1986),  pp.  7- 
12,  for  a  detailed  discussion  of  these  methods  of  valuation. 
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local  government  severance  tax  (LGST)  rates  on  the  gross  value  of  oil  and 
natural  gas  production. 

In  HB  28,  the  Legislature  had  inadvertently  exempted  the  first  30,000  cubic 
feet  of  average  daily  production  of  natural  gas  from  the  LGST.    In  addition, 
analysis  done  by  the  Department  and  the  Legislative  Fiscal  Analyst  showed 
that  the  LGST  rates  were  too  low  to  generate  the  amount  of  revenue 
anticipated  from  the  new  tax. 

In  May  1990,  Governor  Stephens  called  the  Legislature  into  special  session 
to  address  the  gas  stripper  well  exemption  and  other  matters  related  to  the 
new  methods  of  taxing  energy  production,  as  well  as  several  other  unrelated 
issues. 

Senate  Bill  No.  1  (SB  1)  (Ch.  3,  Sp.  L.  May  1990)  modified  the  taxation  of 
oil  and  gas  production  for  LGST  purposes.    The  bill,  among  other  things, 
removed  the  exemption  of  gas  stripper  wells  from  the  LGST.   The  most 
controversial  aspect  of  SB  1  involved  changes  in  the  LGST  rates.    In  the 
bill's  final  version,  the  Legislature  imposed  higher  tax  rates  on  oil  royalties  of 
nonworking  interest  owners  than  on  working  interest  owners  and  a  higher 
tax  rate  on  stripper  gas  royalties  of  nonworking  interest  owners  than  on 
working  interest  owners  of  stripper  gas.   Some  members  of  the  Legislature 
were  concerned  that  the  higher  tax  rate  on  nonworking  interest  owners 
might  cause  nonworking  interest  owners  to  convert  to  working  interest 
owners.   As  a  result  of  this  concern,  the  Legislature  directed  the  Department 
to  report  to  the  52nd  and  53rd  Legislatures  "on  any  conversion  of 
nonworking  interest  owner  taxpayer  status  to  operator  taxpayer  status".'^ 

The  Department  presented  its  findings  on  the  conversion  of  nonworking 
Interest  ownership  to  working  interest  ownership  to  the  Committee  at  its 
August  2,  1991,  meeting.'^  The  Department  report  compared  the  1988 
ownership  interests  with  the  1990  ownership  interests  in  3,805  oil  and  gas 
leases  for  which  a  LGST  tax  return  had  been  filed  in  1990.   The  Department 
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found  that  ownership  changed  by  less  than  1%  in  3,482  leases,  or  in  91.5% 
of  all  leases.   The  Department  considered  a  change  of  less  than  1  %  in 
nonworking  (or  royalty)  interest  to  working  interest  in  a  lease  to  be 
insignificant.    Of  the  323  leases  or  units  that  showed  a  change  in  ownership 
interest  of  more  than  1%.  191  (58.3%)  leases  showed  a  nonworking 
interest  percentage  increase  and  132  (41.8%)  showed  a  nonworking  interest 
percentage  decrease. 

In  a  similar  report,'*  the  Department  compared  1988  ownership  interests 
with  1991  ownership  interests.   The  Department  found  that  ownership 
changed  by  less  than  1  %  in  3,037  leases,  or  in  86.6%  of  all  leases.   In  the 
471  leases  that  showed  a  change  in  ownership  interest  of  more  than  1  %, 
85  involved  leases  producing  "regular  gas"--in  which  case  the  LGST  is  the 
same  for  both  working  and  nonworking  interests  (15.25%  of  gross  value). 
Of  the  remaining  386  leases,  242  leases,  or  62.6%,  showed  an  increase  in 
nonworking  interest  ownership.   The  average  increase  in  nonworking  interest 
ownership  for  these  leases  was  3.46%.   One  hundred  forty-four  leases,  or 
37.4%,  showed  a  decrease  in  nonworking  interest  ownership.   The  average 
decrease  in  nonworking  interest  ownership  for  these  leases  was  1.06%. 

The  Department  concluded  that  higher  LGST  rates  for  nonworking  interest 
owners  have  not  caused  them  to  change  their  ownership. 
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